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ALBANY, N. Y., DECEMBER, 1904. 


Gurrvent Zopics. 


The exigencies of politics and political 
leadership appear to have been mainly respon- 
sible for the designation of Judge G. D. B. 
Hasbrouck, of the Court of Claims, to fill the 
vacancy on the Supreme Court bench caused 
by the resignation of Justice D-Cady Herrick, 
in order to carry on his canvass for the gov- 
ernorship of the State. Not that there is any 
question as to the ability or fitness of Judge 
Hasbrouck. The main ground of objection 
to the Governor’s action is based upon the 
fact that it leaves Albany without a justice of 
the Supreme Court having original jurisdic- 
tion, for the first time in more than half a 
century. That, for a city that is the capital 
of a great State, and so politically and com- 
mercially important as Albany, is a serious 
objection. Judge Hasbrouck’s designation is 
only for the remainder of Justice Herrick’s 
term—one year. Next November a justice 
is to be elected for the full term of fourteen 
years. The voters of the district can then 
apply the remedy. 





In a unanimous decision, written by Justice 
Laughlin, the Appellate Division of the New 
York Supreme Court has sustained the 
charges preferred against Herman Bolte, as 
justice of the Second District Municipal Court 
of the City of New York, and directed his re- 
moval. There were eighteen charges pre- 
ferred against Bolte, ranging from favoritism 
to lack of judicial dignity and disregard of 
the law and the rights of litigants. All were 


sustained upon one or more specifications, ex- 
Vout. LXVI.—No. 12. 





cept the third, seventh, ninth and thirteenth. 
While the application for removal was made 


|in the name of William Travers Jerome, not 


as district attorney, but as a citizen, the mat- 
ter was first taken up by the East Side Civic 
Club, which got together the evidence on 
which the charges were based. Louis Lande, 
assistant corporation counsel, was largely in- 
strumental in putting the evidence in legal 
shape, while Deputy Assistant District Attor- 
ney John H. Iselin acted as prosecutor before 
the referee, William H. Willis. Mr. Willis’s 
report, condemning Bolte, was sustained in 
particular. In summing up _ the 
charges, Justice Laughlin said: 


every 


We are convinced that the respondent has not the 
proper judicial temperament, nor has he a proper 
appreciation of the rights of litigants to have a fair 
and impartial hearing. The interests of the public 
forbid that his official misconduct be condoned and 
require his removal. It follows that the respondent 
should be adjudged guilty of the charges as stated 
and should be removed from the office of justice of 
the Municipal Court, Second District, Borough of 
Manhattan, New York. 

The charges of partiality, favoritism, cor- 
ruption and the abuse of judicial discretion 
in the conduct and decision of cases were re- 
viewed at length, Justice Laughlin saying: 

There is no evidence that the respondent received 
or accepted any pecuniary benefit other than his 
salagy for any of his official acts, and we believe that 
he did not. We are, however, convinced by the evi- 
dence that he often allowed his friendship and pre- 
judices to influence and at times control his rulings 
and decisions. 

Judicial and discretion were frequently 
arbitrarily exercised favorably to particular attorneys 
and suitors, with no consideration of the claims or 
rights of the adverse party or opposing attorney. 
This abuse of judicial discretion was oppressive, and 
the discontinuance or settlement of litigation was 
not infrequently coerced thereby. The official con- 
duct of the respondent became a judicial scandal. 

The conduct of the respondent cannot be excused 
for want of knowledge of the law or of his duty. 
His misconduct was deliberate and wilful. 

The wilful abuse of judicial discretion is the most 
oppressive and injurious form of official misconduct. 
The bias and prejudice of the respondent was often 
manifested only and was calculated to and did 
impair public confidence in his integrity and fairness 
as a judicial officer. The charges are amply sus- 
tained by the evidence, and they not only justify, but 
inevitably require the removal of the respondent. 


Happily, such instances of judicial miscon- 
duct are rare. The work done by Mr. Lande 


action 
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and the East Side Civic Club is to be com- 
mended in the highest degree; and the result 
—the removal of an unworthy official —is a 
matter for congratulation. 


The Appellate Division of the New York 
Supreme Court has decided, in the case of 
Johnson:v. Fargo, as President of the Ameri- 
can Express Company, that a release exacted 
by employes entering their employ, holding 
the employer blameless in case of accident to | 
employe, is contrary to public policy and void. 
The facts of the case show that while an em- 
ploye of the American Express Company was 
engaged with others in lowering sleighs from 
the second floor of the company’s barn, one 
side of the elevator floor fell and he was pre- 
cipitated, causing injuries, for which he sued 
for damages. It was claimed by the defend- 
ant that the appliance was not out of order, 
and that if it was, the plaintiff ought to have 
known as much about it as the defendant; 
that he assumed the risk incident thereto, and 
that he was guilty of carelessness. It was 
held that these were questions of fact, on 
which the jury had a right to find as it did, 
and that no error in ruling on evidence was 
committed by the trial court. As to the release 
taken by the company from Johnson, which 
by its terms released the company from 1iabil- 
ity for injury, it was held that upon the evi- 
dence the court was compelled to sustain the 
judgment upon the ground that the release 
was void as a maiter of public policy, and that 
the tendency of legislation in recent years is | 
in the interest of better protection for | 
employes. | 








The Appellate Division of the New York | 
Supreme Court, sitting in Brooklyn, has re- | 
cently handed down an important decision to | 





business agent of the local. This contract has 
now been declared illegal, as being contrary 
Presiding Justice Hirsch- 
berg wrote the prevailing opinion, from which 
Justice Barrett dissented. In order to secure 
adherence to the agreement, a money penalty 
was provided, and to insure payment of that, 
the firm deposited a promissory note with the 
president of the union. The firm violated the 
agreement, and the union sued to recover the 
amount of the note. It was the judgment in 
the union’s favor which the Appellate Division 
has set aside. Justice Hirschberg not only 
holds that the contract referred to was in re- 
straint of trade, contrary to public policy, and 
illegal, but that any contract designed to pre- 


to public policy. 


/ vent one set of men from obtaining work and 


depriving others of the opportunity to work, 
is in violation of the Constitution. Justice 
Barrett, in his dissenting opinion, holds that 
a contract, having the lawful purpose of bene- 
fiting the parties thereto by procuring for the 
employer the most capable workmen, and not 
involving the exercise of any physical force, 
restraint or violence, is not invalidated because 
of the possibility or probability that its opera- 
tion may have a detrimental effect upon the 
interests of others. It is to be hoped that the 
case will be taken to the Court of Appeals for 
final adjudication in order that it may be 
determined beyond the possibility of further 
question what the law is on the subject. 
Chapter 415 of the Laws of 1897, which 
enacts that the working day on all city, county 
and State contracts shall not exceed eight 
hours, has also been declared unconstitutional 
by the Court of Appeals. The decision was 


in the action of Harry Cossey against Comp- 


troller Grout, of the city of New York. 
Cossey built six scows for the street cleaning 
department, but when he presented his bill for 
some $28,000, payment was refused on the 


the effect that the so-called “closed shop” is| ground that he had violated the terms of his 
illegal. A contract was entered into between | contract in working his men more than eight 
the firm of Morris Cohn & Sons and Protec- | hours a day. He brought mandamus proceed- 
tive Coat Tailors and Pressers’ Local 55, of| ings. The lower court decided against him, 
the United Garment Workers of America,| but the Court of Appeals now reverses that 
whereby the firm was prohibited from employ-| decision and grants his application. Chief 


ing labor not belonging to the local, and also | Judge Cullen writes the prevailing opinion, 
from employing even a member of the NOP: the law to be unconstitutional, in 
which Judge Werner concurs. Judge O’Brien 


unless such member held a card signed by the 
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also writes an opinion, holding the law to be 
unconstitutional upon grounds other than 
those upon which the opinion of Judge Cullen 
is based. Judges Martin and Vann concur 
with Judge O’Brien. Judge Haight writes a) 
dissenting opinion, with Judge Gray not sit- 
ting. The opinion, which we regard as one 
of considerable importance, will be found in 
full in the present issue of the ALBANY Law | 
JouRNAL. Judge Cullen’s conclusions are so 
decided and notable that we append them | 
here: 


I fear that the many outrages of labor organiza- | 
tions or of some of their members have not only 
excited just indignation but at times have fright- 
ened courts into plain legal inconsistencies and into 
the enunciation of doctrines which if asserted in 
litigations arising under any other subject than labor 
legislation would meet scant courtesy or considera- 
tion. 


The notion that a contractor can acquire any title 
or right to the compensation stipulated by the con- 
tract to be paid to him except on compliance with 
the terms and conditions upon which it was agreed 
to be paid, and may successfully assert that though 
he has intentionally violated his contract he is still 
entitled to his compensation, seems to me one of 
those fallacies that would never gain currency save 
in labor litigations. * * * 

The decision about to be made can, therefore, 
stand only on one ground, the unconstitutional in- 
terference of the legislature with the right of the 
municipality. That proposition having been ex- 
plicitly decided in the Rodgers case, I feel it my duty 
to follow it regardless of my own opinion on the 
question. 

——$—¢———__— 


CUBAN MINING LAW. 


By Luctus Q. C. Lamar, D. C. L. 


According to ancient Roman law, gold, silver, | 
copper, iron, lead and other mines belong to the | 
owner of the land on which they were found. Erant 
privati juris, et in libro privatorum usu et commercio. 
They were considered as a gift of nature in favor | 
of the owner of the land containing them. Later, 
however, the Roman emperors took ten per cent. of | 


the proceeds of all mines of whatever kind. 

By English Common Law, also, all minerals, ex- 
cept gold and silver, lying in a direct line between 
the surface and the center of the earth belonged to 
the owner of the soil, unless there was a severance of 
the title to the mine from that to the surface. Gold 
and silver mines belonged to the king by virtue of the | 
royal prerogative. Blackstone derived the king’s | 
prerogative right to the precious metals from his 
right to coin money. But in the celebrated case of ! 


| beds, 


Mines the judges rested it upon the divine right of 
kings to have the best. 

In Spain, on the other hand, all mines of whatever 
kind, whether on public or private lands, formerly 


| belonged to the king. No one was allowed to work 


them except by special license or grant, or unless 
authorized by immemorial prescription. But by law 
of Philip II any person might search out and work 
mines upon payment by them of a certain part of 
the proceeds to the king. 

The principle acted upon by most nations now is 
that mines are public property, and a part of the 
national domain, to be worked by the State on its 
own account, or granted by it to individuals, to be 
worked by them under certain conditions. 

The Spanish-American mining system grew up un- 
der the practical working of the mining ordinances 
for New Spain. That system furnished the founda- 
tion of the rules and customs adopted in the mining 
regions of California. The California mining law, in 
turn, formed the basis of mining legislation generally 
throughout the United States. In a sense, there- 
fore, American mining law is an outgrowth of the 
Spanish law relating to the subject. Spanish and 
Cuban mining laws are substantially the same to-day. 
The main basis of the present Cuban mining law is 
found in the decree of the Spanish Provisional Gov- 
ernment, issued by the secretary of the interior at 
Madrid on December 29, 1868. .1his decree was in 
force in Spain, serving as the foundation of a new 
mining law fifteen years before it was extended to 
Cuba by royal order on October 10, 1883. 

According to the Cuban mining law all minerals 
are divided into three classes: 

1. Mineral 
silicious 


productions of a 
stones, 


terreous nature, 
arenacious or sandstone, 
granites, basalts, limestones or earth, gypsum, sands, 
chalks, argillaceous earth, and in general all build- 
ing materials which may be quarried. 

2. Placers, metalliferous sands or alluvia, the 
minerals of iron, bog iron ore, emery, ochers 
andalmagras, scoriae and metalliferous earth, the re- 
sult of prior workings, turf moors, pyritous, 
aluminous, magnesian and Fuller’s earth, saltpeter 
phosphorites, baryta, fluor spar, 


slates, 


steatite, 


| kaolin, guano, clays, and saline substances, including 


alkaline and terreo-alkaline salts, whether in a solid 
state or dissolved in water. 

3. Deposits of metalliferous substances, anthra- 
cite, pit coal, lignite, asphaltum, and mineral tars, 
petroleum and mineral oils, graphite, copperas, 


| sulphur and precious stones. 


Likewise the lands containing the substances men- 
tioned in the second and third classes are divided 


| into two parts: 


1. The “soil,” which includes the surface and 
the depth of the owner’s work of cultivation, build- 
ing, laying foundations, or for any other purpose 
except mining; and 

2. The “ sub-soil,” which extends ad orcum — in- 
definitely in depth from where the soil ceases. 
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The soil may be private or public property. The 
owner never loses his right to the soil or to the use 
of it except by condemnation. On the other hand, 
the sub-soil primarily belongs to the State. The 
State may, if it pleases, abandon the sub-soil to the 
public use, give it away to the owner of che soil, 
or grant it, in consideration of the payment of a 
surface tax, to such persons or corporations as 
apply for it. 

The public has the use of the minerals mentioned 
in the first class if they are situated on public lands. 
If they are situated on private lands, they are con- 
sidered as the property of the owner of the surface, 
and he may make free use of them. The minerals 
mentioned in the second class are subject to the 
same conditions, except that when they are situated 








on private property, the State will grant them by, 
condemnation proceedings to the first comer, if the | 
For the min-| 


owner does not work them himself. 
erals mentioned in the third class the government 
will grant a “concession” according to law. Such 
concessjons, when granted, constitute property sep- 
arate from the property in the soil. Both are sub- 
ject to condemnation. 

Foreigners as well as Cubans have full right to 
enter upon and to dig up and excavate Cuban pub- 
lic lands for the purpose of discovering minerals. 
No permission is required for this, but notice must 
be given to the local authorities. Except by pre- 
vious permission of the owner or his representa- 
tive, private lands cannot be dug up for this 
purpose. The size of the claim for all minerals in 
the second and third classes is a square of a hun- 
dred meters, and of indefinite depth. All substances 
mentioned in the first class are claimed to the depth 
of the workable material only. Any number of 
claims exceeding four can be obtained in one con- 
cession. Claims forming a single concession are 
grouped so as not to interrupt their continuity. If 
there is any free space between two or more claims 
less than four hectareas, or which cannot easily be 
divided into claims, the adjoining owner may have 
it for the asking; and if he does not want it, it is 
given to the first comer. A mining claim cannot 
be divided for purchasing, selling or exchanging. 

To acquire ownership of four or more claims of 
the second or third class a petition is presented to 
the provincial governor, stating the circumstances 
of the concession requested. The governor then 
gives notice of his willingness to hear any objec- 
tions which may be offered. If no objection is 
made, and the existence of free land is proved, he 
orders the claim to be surveyed. He is required 
by law to make such an order within four months 
after presentation of the petition. Priority in pre- 
senting the petition generally gives the better right. 
But if substances of the second class are in question, 
the owner is preferred, if he promises to work them 
within thirty days. The ‘survey is then made, 
whether any mineral is discovered or work done or 
not. The survey may include lands, buildings and 
roads subject to police regulations. Similar peti- 





tions may be presented for claims to drive general 
galleries for exploration, drainage, or transporta- 
tion, when there is free land. If they cross other 
claims agreement must first be had with the owners 
in case minerals are discovered. If no agreement 
can be reached with the owners, resort can be had 
to condemnation proceedings. Concessions are is- 
sued in perpetuity for a ground rent or surface tax 
|per hectarea. Precious stones and deposits of 
metalliferous substances of the third class, except 
iron, paid two dollars Spanish silver. Iron, com- 
bustible substances, scoriae, metalliferous lands, and 
| other substances of the second and third classes paid 
| eighty cents Spanish silver.. The tax was paid an- 
| nually from the date of the concession. As long as 
| the owner paid his taxes regularly, the government 
‘could not deprive him of his claim, whatever the 
state of its development. The collection of these 
taxes was “suspended” by the American military 
| governor on May 31, 1901, though the taxes them- 
| selves were not abolished.” 

| If substances of both the second and third class 
|are found on the same land, and they cannot be 
| worked simultaneously, they are granted to the first 
person applying for either of them. If he asks a 
permit to work the minerals of the third class, he 
can extend his works to those of the second class. 
On the other hand, if a permit is asked as to the 
minerals of the second class, after they are ex- 
hausted, the applicant must get a new concession 
to work the substances of the third class. Miners 
may freely dispose of their rights acquired by law 
the same as of any other property. They are free 
to develop their mines subject only to police 
regulations. 

Concessions were forfeited if the owner did not 
pay his annual surface tax, and if he did not pay 
it after judicial proceedings within fifteen days. 
They are also forfeited if the owner is insolvent. 
The concession in such cases is declared null and 
void, and the mine put up at public auction. The 
| government retains from the amount realized what- 
ever is due it, and also the expenses incurred, to- 
gether with five per cent. of the total. The rest is 
turned over to the former owner. If no bidders 
appear at three consecutive auctions, the land is 
declared free. Mines continue subject to all re- 
quirements of law until the owner informs the gov- 
ernment of their discontinuance or abandonment. 

Miners are required to facilitate ventilation of 
adjoining mines. They are subject to easements in 
respect of water passing from their mines toward 
the general drainage, and to police regulations. If 
a mine owner causes loss or damage to another’s 
mines in any way he must pay for the injury accord- 
ing to law. If the injury is occasioned by accumula- 
tion of water in the works, the negligent mine 
owner must drain them, and damages must be paid 
for the time lost until the drainage is done. The 


negligent mine owner has also to pay the owner of 
the injured mine a part of the profits obtained, if 
any. Agreements may be made by miners with the 
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owners of the surface for land necessary for stores, 
shops, reduction works, deposit of scoriae or rub- 
bish, installation of machinery, entrances to mines, 
If no agreement can be reached, the miner 
may apply to the governor to have the land con- 
demned. The engineers and provincial councils 
consider and pass upon the necessity for condemna- 
tion and the relative advantages of developing the 
mines and cultivating the soil in order to determine 
the propriety of making the condemnation. Dam- 
ages must in all cases be paid before condemnation. 
Miners own any water encountered during their 
work. There is a separate law regarding the use 
of underground waters and the rights of persons 
whose claims they cross. The police regulations 
prescribe the rights and duties of miners in detail 
and the powers of public offices. All mimes are 
subject to the sanitary laws. 


etc. 


This presents a general idea of the Cuban mining 
law as it existed on January 1, 1899, when the 
American military government assumed 
jurisdiction over the island. It is the general basis 
of the mining legislation for the Spanish peninsula, 
approved December 29, 1868, and declared in force 
in Cuba by royal order of October 10, 1883. They 
were intended to be temporary until a special min- 


general 


ing law for the colonial provinces was approved. 

In 1889 the question arose as to whether the right 
to denounce, and after compliance with the condi- 
tions prescribed by law to acquire title to a mining 
claim, continued in force during the American mil- 
itary occupation, or was within the Foraker amend- 
ment prohibiting the granting of concessions or 
franchises in Cuba during the continuance of Amer- 
ican authority over the island. The military gov- 
ernment published a civil order, dated February 8, 
1900, declaring that such right existed in Cuba prior 
to the American occupation, and continued in force 
thereafter. The order said: 


“In availing themselves of this right Cubans and 
foreigners merely exercise a universal right con- 
ceded to citizens of all countries. The fact that in 
the exercise of this right exclusive ownership of the 
mining property results is not sufficient to bring 
mining claims within the terms of the Foraker reso- 
lution. To hold otherwise would be to hold that 
by a-provision appended to an appropriation bill 
passed by the congress of the United States, the law 
of the land for the island of Cuba could be modified 
to the serious prejudice to many individuals, Cubans 
and foreigners alike; and there is no reason to be- 
lieve that it was the intention of congress to with- 
draw rights and privileges previously existing in 
Cuba. Such action would be positively detrimental 
to the interests of the island in the highest degree. 
It is believed, therefore, that it is merely a minis- 
terial duty on the part of civil governors of 
provinces to execute and deliver deeds to mining 
claims when the same have been properly denounced 
and all the conditions prescribed by the mining 
Jaws have been complied with by the locators.” 
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As the Foraker amendment expired by limitation 
on May 20, 1902, the question is of merely academic 
interest for all claims denounced since that date. 
As to mining concessions granted between January 
I, 1899, the date of the beginning of the American 
military occupation, and May 20, 1902, the date of 
the transfer of the government, the question thus 
raised as to the proper construction and effect of 
an act of the Congress of the United States can 
hardly be said to be definitely settled by the civil 
order of the American military authorities in Cuba. 


Hapana, Cusa, Sept. 10, 1904. 
—_—— 
THE.HARTER ACT.* 


By Hon. Jonn C. Wacker, of Galveston. 





About the second year of the reign of “Good 
Queen Ann,” viz., about 1703, a porter or drayman 
of London, while transporting certain hogsheads of 
brandy from one cellar to another, by his negligence 
allowed one of them to be staved, and its contents 
were spilt. The incident was a trivial one, but out 
of it grew one of the most noted leading cases of 
the English law, and for more than two hundred 
years that case, Coggs v. Bernard (2 Ld. Raymond, 
909) has been a beacon light illumining the whole 
subject of bailments, wherever the common law of 
England has been the basic system of jurisprudence. 


| Up to that time the decisions upon the subject had 


been uncertain and confused, scattered as they 
were through the old reports, and delivered upon 
first impression; but the genius of Lord Holt, chief 
justice, elucidated the law of bailments in that sin- 
gle case, and his opinion embodied such condensed 
learning that to this day it constitutes a succinct 
treatise, recognized in every common law country, 
and unchanged except by statute. The great judges 
of those days had not learned the caution which 
now seems to steer judicial decision away from the 
rocks of obiter dicta, and although the single ques- 
tion of a carrier’s liability was involved, the great 
English jurist classified bailments into six sorts, 
from depositum to mandatum laying down the de- 
grees of care required in, and the liability attendant 
upon, each kind. 

I quote from the case: “As to the fifth sort of 
bailment, viz., a delivery to carry or otherwise 
manage, for a reward to be paid to the bailee, those 
cases are of two sorts: either a delivery to one that 
exercises a public employment, or a delivery to a 
private persons. First, if it be to a person of the first 
sort, and he is to have a reward, he is bound to 
answer for the goods at all events. And this is the 
case of the common carrier, common hoyman, mas- 
ter of a ship, etc., which case of a master of a ship 
was first adjudged 26 Car. 2, in the case of Mors 
v. Slue, Raym., 220, 1 Vent. 190, 238. The law 
charges this person thus entrusted to carry goods 


* A paper read before the Texas Bar Association. " 
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against all events but acts of God and of the! 


enemies of the king.” 

Towards the clpse of the eighteenth century an- 
other English-speaking nation sprang into existence 
—a mighty one—composed of distinct sovereign- 
ties, each maintaining its own system of laws and 
each having, within certain limits, diverse interests 
and policies. Each State of the American Union 
recognized, adopted, and incorporated into its juris- 
prudence the rule laid down in Coggs v. Bernard, 
as applied to common carriers. 


The rigid rule was from time to time relaxed in | 


England by decisions permitting the carrier to limit 
his liability by special contract, and even to stipu- 
late for exemption against the negligence or mis- 
conduct of his servants (Peck v. Railway, 110 H. 'L. 
Cases, 473-493; 32 L. J. Q. B.) “until the common 
law responsibility of carriers had been frittered 
away,” as was said by Justice Brown, of the United 
States Supreme Court, in the case of The Delaware 
(161 U. S. 472). By “The Railway and Canal 
Traffic Act” (17 and 18 Vict., chap. 31, amended 
by Acts 36 and 37 Vict., chap. 2), railways and 
canal companies were made liable for all loss of 
or injury to any animals, articles, goods or things 
occasioned by the neglect or default of such com- 
pany (the carrier) or its servants, “ notwithstanding 
any notice, condition or declaration made or given 
by such company contrary thereto, in anywise limit- 
ing such liability,” and declaring every such notice, 
condition or declaration null and void, with the 
following proviso, however: that such companies 
should not be prevented “from making such condi- 
tions with respect to the receiving, forwarding, and 
delivering of any of the said animals, articles, goods, 
or things as shall be adjudged by the court or judge 
before whom any question relating thereto shall be 
tried, to be just and reasonable” (1 Smith’s Leading 
Cas. 386 N.). This English statute probably did not 
apply to seagoing vessels, and we quote from the 
Supreme Court of the United States, in Compania 
La Flecha v. Brauer (168 U. S. 117): “By the 
modern decisions in England, on the other hand, 
made since it has become to us a foreign country, 
common carriers, except so far as controlled by the 
provisions of the Railway and Canal Traffic Act 


of 1854, were permitted to exempt themselves by | 
express contract from responsibility for losses occa- | 


sioned by the negligence of their servants.” 

At any early date many of the American courts, 
both federal and State, laid down the rule that, 
while common carriers could by special agreement 
stipulate for a less degree of responsibility than is 
imposed by the common law, such carriers by land 
or sea could not exempt themselves from the duties 
of ordinary bailees for hire nor from liability for 
the negligence, default, fraud, or misconduct of 
themselves or their agents. 

Most of.the American courts have uniformly up- 
held this doctrine and have restricted the limitations 
by special agreement to those deemed reasonable 





and not against public policy (Waters v. Insurance 
Co., 11 Pet. 213; New Jersey Steam Navigation Co. 
|v. Merchants’ Bank, 6 How. 213; Railway v. Lock- 
wood, 17 Wall. 357; Bank of Kentucky v. Express 
Co., 93 U. S. 174; Liverpool Steam Co. v. Insur- 
ance Co., 129 U. S. 397; and see many cases from 
State courts cited, 1 Smith’s Leading Cas., 453, 454). 

It is not the purpose of this paper to discuss the 
Texas decisions as to what liabilities common car- 
| riers may or may not stipulate against, or wherein 
|any of them conflict, if at all, with the current of 
authority; but it is unquestionably the law of this 
State that they cannot limit iiability for loss result- 
ing from their own or their servants’ negligence 
(Railway v. Sherwood, 84 Texas, 132; Railway v. 
Stanley, 89 Texas, 46; Railway v. Hume, 87 Texas, 
218; Railway v. Baird, 75 Texas, 264; Railway v. 
Harris, 67 Texas, 169). 

It may be stated as a general propositidn that in 
the United States up to 1893, carriers both on land 
and water were liable for the negligence of them- 
selves and their servants, which liability attached 
when they acquired dominion over the goods, and 
continued during the whole existence of the con- 
tract of carriage. The conflict between the Ameri- 
can and English rules as to the power to make 
valid stipulations exempting vessels from liability 
from negligence of their owners, agents, officers, and 
crews operated to the disadvantage of the American 
commerce until the United States congress, on Feb- 
ruary 13, 1893, passed what is known as “ The 
Harter Act.” 

This statute prohibits certain limitations of liabil- 
ity by special contract, but at the same time creates 
a new rule which must be startling to those un- 
familiar with that piece of federal legislation, for 
it exempts the carrier by water from all liability for 
damage to or loss of cargo caused by the negli- 
gence, fault, or mismanagement of his agents or 
servants during the voyage if he has exercised a 
specified degree of care before the voyage begins. 

The text of the first three sections is as follows: 

Section 1. Be it enacted, etc.: “ That it shall not 
be lawful for the manager, agent, master, or owner 
of any vessel transporting merchandise or property 
from or between ports of the United States and 
foreign ports to insert in any bill of lading or. ship- 
ping document any clause, covenant, or agreement 
whereby it, he, or they shall be relieved from liabil- 
ity for loss or damage arising from negligence, 
| fault, or failure in proper loading, storage, custody, 
care, or proper delivery of any and all lawful mer- 
chandise or property committed to its or their 
charge. Any and all words or clauses of such im- 
port inserted in bills of lading or shipping receipts 
shall be null and void and of no effect. 


“Section 2. That it shall not be lawful for any ves- 


sel transporting merchandise or property from or 
between ports of the United States of America and 
foreign ports, her owner, master, agent or manager 
to insert in any bill of lading or shipping document 
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any covenant or agreement whereby the obligation | 
of the owner or owners of said vessel to exercise | 


due diligence, properly equip, man, provision, and 
outfit said vessel, and to make said vessel sea- 
worthy and capable of performing her intended voy- 
age, or whereby the obligations of the master, offi- 
cers, agents, or servants to carefully handle and 
stow her cargo and to care for and properly deliver 
the same shall in anywise be lessened, weakened or 
avoided. 

“Section 3. That, if the owner of any vessel 
transporting merchandise or property to or from 
any port of the United States of America shall 
exercise due diligence to make the said vessel in all 
respects seaworthy and properly manned, equipped, 
and supplied, neither the vessel, her owner or own- 
ers, agent, or charterers shall become or be held 
responsible for damages or loss resulting from 
faults or errors in navigation or in the manage- 
ment of said vessel, nor shall the vessel, her owner 
or owners, charterers, agent, or master be held 
liable for losses arising from dangers of the sea or 
other navigable waters, acts of God, or public ene- 
mies, or the inherent defect, quality, or vice of the 
thing carried, or from insufficiency of package, or 
seizure under legal process, or for loss resulting 
from any act or omission of the shipper or owner 
of the goods, his agent, or representative, or from 
‘saving or attempting to save life or property at sea, 
or from any deviation in rendering such service.” 

Section 1 plainly forbids any attempt to limit by 
special contract the ship owner’s duty to properly 
load, stow, care for, and deliver the cargo. Section 
2 forbids any attempt to limit the owner’s duty to 
properly equip, man, provision and outfit the vessel 
and to make her seaworthy. Section 3, however, 
makes a sweeping change in the liability of carriers 
by water, providing that, when a vessel’s owner 
shall exercise due diligence to make her in all re- 
spects seaworthy and properly manned, equipped 
and supplied, he shall not be liable for damage or 
loss resulting from faults or errors in navigation. 
or in the management of the vessel, thus going 


beyond the old English rule allowing the vessel to‘ 


contract against liability for the negligence of her 
owner’s servants and agents, and relieving the car- 
rier of such liability by statute, proprio vigore. 

In 1900 the parliament of Great Britain, pre- 
sumably from a desire to be partly in line with the 
United States, passed an amendment to the Merch- 
ant Shipping Act of 1894 (63 and 64 Vict., C. 32), 
by which it was enacted that: “ The limitation of 
the liability of the owners of any ship set by section 
503 of the Merchant Shipping Act of 1894 in respect 
of loss of or damage to vessels, goods, merchandise, 
or other things, shall extend and apply to all cases 
where (without their actual fault or privity) any 
loss or damage is caused to property or rights of 
any kind, whether on land or on water or whether 
fixed or movable, by reason of the improper navi- 
gation or management of the ship.” 


Meanwhile, the prohibitions contained in sections 
1 and 2 of the Harter Act against exemptions in 
bills of lading from liability for such negligence as 
improper loading or stowage, fault in proper deliv- 
ery, proper equipment, etc., not agreeing with the 
| English rules permitting such limitations, the ques- 
tion necessarily arose as to whether foreign vessels 
were subject to this act, where damage to cargo re- 
sulted from the acts of negligence specified in sec- 
tions 1 and 2, and forbidden to be exempted by 
“any clause, covenant, or agreement in any bill of 
lading or other shipping document,” such exemp- 
tions having been inserted in the bill of lading 
issued by the foreign ship in a foreign country. 

In the case of Knott & Botany Mills (179 U. S. 
69) the voyage was one of a foreign (British) ves- 
sel from a foreign port to a port in the United 
States. The bills of lading purported to exempt 
the vessel from liability for “negligence of master 
or mariners” and from “all damage arising from 
stowage, etc. * * * whether before or after or 
during the voyage;” and, further, that “the con- 
tract should be governed by the law of the flag of 
the ship carrying the goods.” Damage was caused 
by bad stowage. The court held the respondent 
liable, and that the act applied to all vessels of 
whatever nationality on voyages between foreign 
and United States ports; that section 1 nullified the 
exemptions in the bills of lading, and that the law 
of the ship’s flag could not be invoked (See, also, 
The Sylvia, 171 U. S. 462; The E. A. Shores, Jr., 
73 Fed. Rep. 342; The Piper Aden Goodall Co., 86 
Fed. Rep. 670). 

The English courts have substantially agreed with 
those of the United States in the interpretation of 
this act, The Ferro (1893), Prob. 38; the Glenochil 
(1896), Prob. 10, and, so well is its validity recog- 
nized from international standpoint, that the 
charter parties of many foreign vessels, notably 
those of Great Britain, now contain a stipulation 
that they are made subject to its terms and pro- 
visions. 


an 


The language of sections 1 and 2 so explicitly 
prohibits all attempts to exempt from liability for 
the negligence therein specified, that decisions in- 
volving their construction alone are comparatively 
few. They have generally been construed inci- 
dentally upon the ship owner pleading statutory ex- 
ceptions under section 3. 

By far the greater number of cases have arisen 
under the following portion of section 3: “ That if 
the owner * * * shall exercise due diligence to 
make the said vessel in all respects seaworthy and 
properly manned, equipped, and supplied, neither the 
vessel, her owner or owners, agent or charterers 
shall become or be held responsible for damages or 
loss resulting from faults or errors in navigation or 
in the management of the vessel.” 

What constitutes seaworthiness? In the late case 
of The Southwark (191 U. S. 1), the Supreme Court 
|of the United States says: “As seaworthiness de- 
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fit to meet the perils of the sea, but upon its char- 
acter in reference to the particular cargo to be 
transported, it follows that a vessel must be able to 
transport the cargo which it is held out as fit to 
carfy or it is not seaworthy in that respect.” Then 
comes the next question in logical sequence: What 
constitutes “due diligence to make the vessel in all 
respects seaworthy,” etc.? This “due diligence” is 
thus clearly defined by Chief Justice Fuller, in Navi- 
gation Co. v. Manufacturing Co. (181 U. S. 218): 
“We do not think that a ship owner exercises due 
diligence within the meaning of the act by merely 
furnishing proper structure and equipment, for the 
diligence required is diligence to make the ship in 
all respects seaworthy, and that, in our judgment, 
means due diligence on the part of the owners’ 
servants in the use of the equipment before the 
commencement of the voyage, and until it is actually 
commenced. * * * We repeat, that, even if the 
loss occur through fault or error in management, 
the exemption cannot be availed of unless the ves- 
sel was seaworthy when she sailed, or due diligence 
to make her so had been exercised, and it is for the 
owner to establish the existence of one or the other 
of these conditions.” 


The burden of proving the due diligence required 
is upon the vessel, and it has been held that, where 
damage was caused by the incompetency of the 
master, the mere want of knowledge by the owners 
that he was incompetent was not “due diligence ” 
(The Cygnet, 126 Fed. Rep. 742), they being bound 
to know that he was competent. 

The application of these rules to facts has been 
sometimes confusing, and the courts have had dif- 
ficulty in deciding whether or not a certain state 
of facts brought the particular case within section 
3 so as to relieve the ship owner; in other words, 
whether certain negligent acts constitute fault or 
error in the navigation or management of the ves- 
sel or not. 

Let us illustrate by reference to a few of the 
adjudicated cases. In Calderon v. Steamship Co. 


(170 U. S. 272), goods were carried beyond their} 


destination, and, before the ship returned, they 
were lost. The court held that this was not a fault 
of navigation, but a fault in proper delivery, and 
that, therefore, the vessel was liable. See also The 
Seaboard (1i9 Fed. Rep. 375). 

In the case of The Frey (92 Fed. Rep. 667) 
glycerine was so loosely stowed that it injured the 
other cargo. The vessel was held liable on the 
ground of improper stowage before the voyage 
began. 


In the case of The Kate (91 Fed. Rep. 679) the | 


crew, while loading in port, failed to put up certain 
stanchions, leaving one to sustain weight which 


should have been borne by several; goods were | 


damaged by reason of the neglect, and the vessel 
was held liable, because the fault was not one of 
navigation but of stowage. 





pends, not only upon the vessel being staunch and | 


Again, in The Colina (82 Fed. Rep. 665), where 
the vessel sank in a storm of not more than ordi- 
mary violence, and where the evidence showed 
improper loading, considering her peculiar model, 
her owners were held liable, the court stating: “It 
is to ‘management’ on the voyage that the third 
section of the Harter Act refers, as the context 
indicates, and not-to acts like those in the present 
case, in preparation for the voyage before it begins.” 

So, in The Whitlieburn (89 Fed. Rep. 526) an 
insufficient amount of ballast was placed in her hold, 
and during heavy weather part of her cargo was 
jettisoned. Suit being brought, the owner pleaded 
exemption on the ground of faulty management of 
the vessel. She was held liable, the court saying: 
“Here the jettison was made necessary by the 
unseaworthy condition of the ship, consequent 
entirely upon the mode of loading, stowing, and 
ballasting before she sailed. If this can be called 
‘management of the ship’ at all, it is in a remote 
sense only, and not in the sense in which that 
phrase is used in the Harter Act.” 


The controlling facts in The Aggi (46 C. C. A. 
276; 107 Fed. Rep. 300) were that a cargo of sugar 
was damaged by seawater which entered around 
loosened bolts under the ship’s figurehead. There 
was no evidence that the bolts had been inspected 
within two years, or that they had been injured 
upon the voyage, only that the vessel was in an 
apparently sound and seaworthy condition when 
she commenced the voyage. She was held liable. 

In the case of The Niagara (84 Fed. Rep. 902, 
Ct. Civ. App.) a collision occurred in a fog, and 
it was proved that the vessel’s foghorn was defect- 
ive, thereby contributing to if not causing the col- 
lision and loss of the goods. It was not proven 
that the foghorn was in good order when she left 
port. It was unfit for use when needed. The court 
held that the failure to provide that necessary equip- 
ment at the commencement of the voyage rendered 
the vessel liable. 


Where a water pipe in a compartment of the 
ship froze while she was in port and burst during 
the voyage, causing damage to the cargo, the court 
held that as to that compartment she was wunsea- 
worthy, and that there was lack of suitable care in 
loading; consequently the exemptions of the Harter 
Act did not absolve the ship from responsibility 
(The Catania, 107 Fed. Rep. 152). 

In the case of The Manitou (116 Fed. Rep. 60) 
cargo was damaged by escaping steam during the 
voyage. There had been no sufficient inspection, 
and there was no evidence of the steam valves hav- 
ing been closed before leaving port. Held, that the 


damage was not due to fault in management of the 
vessel, and that due diligence had not been exer- 
| cised, consequently decree was rendered for the 
libelants. 

Having reviewed some of the acts of negligence 
held to bind the ship, let us see what negligent 
‘acts have been held to be “ faults or errors in 
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navigation or in the management of the vessel,” thereby 
relieving her and her owners from all liability, not- 
withstanding confessed fault or negligence of the 
vessel’s officers or crew. 

In The Sylvia (171 U. S. 462) the portholes were 
fitted with glass covers and iron shutters, and, while 
in port before sailing, the glass covers only were 
shut, the iron ones being left open for the purpose 
of lighting the compartment. No 
stowed against the ports, in order that they might 
be speedily closed in case of necessity. After sail- 
ing, the weather became rough. The crew neg- 
lected to close the iron shutters; one of the glass 
covers was broken, and water came in, damaging 
the cargo. The United States Supreme Court de- 
cided that the fault or error was one of navigation 
or management of the ship, and that there was no 
liability. 

In The Ontario (106 Fed. Rep. 324) a water bal- 
last tank, tight when the ship left port, sprang a 
leak during the voyage. The leak was known to 
the engineer and carpenter, who failed to report it, 
or to use the pumps sufficiently which would have 
prevented injury to the cargo. Held, that the 
negligence was in the management of the ship, and 
that the carrier was, therefore, exempted from 
liability by section 3 of the Harter Act. 

In the case of American Sugar Ref. Co. v. Rick- 
erson (124 Fed. Rep. 188) cargo was damaged by 
seawater from a joint in a water ballast tank, which 
had been tested and found tight and in good order 
before the voyage began. The leakage was caused 
by leaving the sea valve open, which caused undue 
pressure on the joint. In holding that there was 
no liability, the damage having been caused by 
fault in the management of the ship, the United 
States Circuit Court of Appeals said: “‘ We think 
he Albion (the carrier) was reasonably fit to carry 
the libelant’s sugar, and that she would have car- 
ried it safely had not the gross carelessness of her 
officers permitted the influx of seawater.” 

Where a steamer contracting for the transporta- 
tion of cargo loaded it on a barge which was lashed 
to the steamer, and the goods were lost by the 
barge striking an obstruction in the river, it was 
held that the steamer and owners were not liable, 
the loss resulting either from a danger of the river 
or from a fault or error in navigation or in the 
management of the vessel (The ‘Nettie Quill, 124 
Fed. Rep. 667). 

In a case decided by Judge McPherson, of Penn- 
sylvania, the injury to the cargo was caused by 
fresh water while the ship was lying at the wharf 
discharging her cargo at Philadelphia. The water 
had entered the vessel because a valve was im- 


properly left open while water from the river was | 
being pumped into the engine tank. The judge, | 


denying liability, stated in his opinion * * * 
“it seems inevitable to conclude that the ‘ manage- 
ment’ of a modern steamship must include the in- 
spection, maintenance, and operation of the 
machinery by which she is moved and is enabled 


cargo was} 


to carry out her contract concerning the safe car- 
riage and delivery of the cargo; and that, where 
there has been fault in such inspection, maintenance, 
or operation, and the fault has caused injury to the 
cargo, the ship is relieved from liability by the 
express provision of the statute if the prerequisite 
of seaworthiness has been duly madé to appear” 
| (The Wildcraft, 124 Fed. Rep. 631). 

Where a vessel had put into a foreign port for 
| repairs, necessitated by a hurricane, and by an error 
| of judgment the master did not have repairs made 
| to the extent, needed, the owners were held not 
| liable for injury ‘to the cargo which might have 
| been prevented had more extensive repairs been 
made (The Guadalupe, 92 Fed. Rep. 670). 

Failure to work the pumps by reason of which 
water accumulated in the bilges and caused damage 
to cargo was held to be a fault of the management 
of the vessel which exempted the ship from liability 
under the third section of the act, the vessel being 
seaworthy and well equipped (The Merida, 107 
Fed. Rep. 146). 

In a case heretofore cited on another point (The 
E. A. Shores, Jr., 73 Fed. Rep. 342), the vessel 
grounded upon a well-known reef, its position being 
designated by a flashlight clearly visible. 
shown to be entirely seaworthy. 


She was 
Thé court held 
that the stranding was due to a fault or error in 
navigation, and, therefore, the owners of the dam- 
aged cargo could not recover. 

Injuries to passengers and claims for loss or 
damage to their baggage not shipped as merchan- 
dise and not paying freight are not within the 
Harter Act, consequently, the ship and owners can- 
not claim exemption from liability for negligence in 
such cases. The act has reference to the trans- 
portation of merchandise only (The Rosedale, 88 
Fed. Rep. 324; The Kensington, 88 Id. 331, 94 Fed. 
Rep. 885, 183 U. S. 265). Neither does it apply to 
the transportation of live animals (Sec. 7, Act Feb- 
ruary 13, 1893). 

Sections 4 and 5 of the act relate to the obligation 
imposed upon the carrier to issue bills of lading 
(which was not required by any statute of the 
United States previously), Steamship Co. v. United 
States (125 Fed. Rep. 320), and to the penalty pre- 
scribed for a refusal to issue such bills of lading. 

A discussion of these as well as certain other 
features of the act is not within the scope of this 
paper, its purpose being only to emphasize the fact 
that one rule of liability for loss or damage to 
merchandise applies to carriers on land and a dif- 
ferent one to carriers by water, and that under cer- 
tain conditions the carrier by water is relieved of 
all responsibility for the negligence of his servants. 

Does not this act afford food for thought re- 
| specting the future trend of national legislation? 
| Rightful complaint is made of want of uniformity 
| in the statutes of different States; for example, the 
| conflicting divorce laws, with their far-reaching 
| consequences, and a cry is often heard for federal 
‘control of that subject. It cannot be denied that, 





374 THE ALBANY 


LAW JOURNAL. 





generally speaking, uniformity is to be desired in 
all laws. Would not the great railroad systems, 
those stupendous combinations of capital reaching 
through every State of the Union, be benefited by 
similar legislation relieving them of liability for the 
negligence of their servants in any degree? May 
they not have the abstract right to be placed on 
the same footing with the great steamship corpora- 
tions? 
that special privileges should not be granted to one 
class of common carriers which are denied to 
others? And may not these railroad systems in time 
demand to be placed on an equality with carriers 
by water? Such demands when made by the repre- 
sentatives of poweriul moneyed interests are likely 
to obtain at least a respectful hearing before the 
national lawmakers. When we recognize the power 
of the national legislature to regulate interstate 
commerce, does not the thought suggest the possi- 
bility that at some time hereafter congress, in its 
wisdom (or want of wisdom), may enact a law 
applying provisions like those contained in the 
third section of the Harter Act to interstate car- 
riers on land? 


Is not the argument more than plausible 


a 
CRIMINAL LIABILITY FOR SLANDER. 


Character is what God and the angels know of 
us, reputation is the estimation in which one is held 
by his fellow man and the general public. Character 
is that reputation which is imputed to a person in 
the community in which he lives. It is admissible 
in evidence when a man puts his character in issue, 
or when such reputation is otherwise part of the 
issue of a case, 

“Tt would be well if character and reputation were 
used distinctively. In truth, character is what a 
person is; reputation is what he is supposed to be. 
Character is in himself, reputation is in the minds 
of others. Character is injured by temptations, and 
by wrong doing; reputation, by slanders and libels. 
Character endures throughout defamation in every 
form, but perishes when there is a voluntary trags- 
gression; reputation may last througn numerous | 
transgressions, but be destroyed by a single, and | 
even an unfounded accusation or aspersion.” 

Horace says, “Cantabit vacuus coram latrone | 
viator,” being once submitted to a rough Kerry | 
student for an accurate translation, he gave, with-| 
out a moment’s delay — 

“The empty traveller will whistle 
Before the robber and his pistol.” 

The man of means carefully weighs every word | 

that he utters. He knows that he is responsible in| 


where this privilege begins or where it ends; the 
responsible citizen must beware of this conflict of 
authority, and not, like a fool, rush in where angels 
fear to tread. To the honest and industrious man 
whose character is assailed by the corner loafer, 
the law can afford no adequate relief. The caucus 
orator and spellbinder, addressing a mixed-ale au- 
dience, destroys reputations and character with the 
dexterity of a bowler in a bowling alley, He uses 
all words known to Webster, fraud, grafters, swind- 
lers, cheat, liar, and only stops when his vocal 
organs are in need of a rest. Lying about his 
respectable fellow man is the cheap politician’s prin- 
cipal stock in trade, and life is too short for the 
average individual to even attempt to reply to such 
unwarranted attacks. 

But the danger is not even apprehended by our 
law makers. The word “ graft” seems to fill the 
whole American atmosphere, and the educated man 
is being rapidly relegated to the rear, and the 
rowdy and blackguard seems to reap all the 
emoluments. 

The remedy proposed is a simple one. Enact a 
law making it a criminal offense to maliciously 
slander or vilify one’s character. A term of im- 
prisonment not exceeding six months would put an 
effectual stop to all slanderers. The danger result- 
ing from slander is an obvious one, and one which 
may result in utter ruin to a citizen if he is not 
afforded some protection. A slanderous statement 
is repeated by a worthless fellow to a conglomerate 
gathering of his companions; no immediate dam- 
age ensues, but in the course of time the slander is 
repeated, and it lodges in a more respectable place, 
and then the damage is almost irreparable. This is 
especially true in the case of a lawyer, physician, 
clergyman or any profession whose very existence 
depends upon the good will of the public. Ignor- 
ance of the law is no excuse; povery should not 
protect a malicious tongue from the consequences 
of a malicious lie, and the law should be amended 
fixing a term of imprisonment for all worthless peo- 


ple who play havoc with the character of a 


| respectable citizen. 


JosepH M. SuLtivan. 
Of the Suffolk (Mass.) Bar. 


INDIVIDUALISM VS. LAW. 





By Wiittram H. Tuomas, Judge of City Court, 
Montgomery, Alabama, in International Con- 
gress of Arts and Sciences, St. Louis, Mo., 
September 23, 1904. 


a financial sense, and that a judgment against him | Law is the arbitrary boundary between individual 
can be very easily collected. He must suffer in| liberty and collective control. Above the law, mak- 
silence, nay, bear even insult and ignominy at times, | ing and repealing it, is public opinion. In a democ- 
because of his financial responsibility. The line of | racy the principle of equality is the basis of this 
privilege is to him a very thin and shadowy one. | opinion, but, with power as a central idea, its prac- 
It is something like the hair line which divides| tical result is inequality, that tends to magnify the 


genius from insanity. Courts are not agreed as to| power of the individual and minify the restraining 
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functions of the government. From this has come 
a false sentimentality that has hindered the enforce- 
ment of law_in the United States. 

Taking homicides, for example, we may consider 
the following tables as bases: 


Homicides Annually Per Million Population. 


Homicides. 

Nation. Population. Per Annum. Million. 
*German Empire...... 53,000,000 249 4.85 
Dominion of Canada.. 5,000,000 48 9.60 
England and Wales.. 32,000,000 322 10.15 
LT. Pr 526 14.22 
BGIGIUEE .. 0.000050 G80R 000 04 16.00 
TUnited States........ 76,000,000 9,829 129.3 


Homicides in United States. 


Per ct. pop. Per Per 50,000 
Geographic Divisions. Foreign-born. Annum. Pop. 
tNew England....... 25 254 2.34 
Middle Atlantic...... 18 1,688 4.30 
A ee ee 14 2,843 4.99 
eS eee 2 3,914 11.15 
NLS) = cose) owes 18 1,191 14.71 


George P. Upton, of Chicago, has compiled a 
table showing a total of 80,464 homicides for the 
last decade, embracing the years 1894 to 1903, in- 
clusive, and of this situation he aptly says: “ Stated 
generally, there are more homicides annually in the 
United States per annum than any other civilized 
country, except Russia.” 

To discover the causes of this variation in the 
frequency of homicides is difficult. We may say it 
is not a question of climate, for, while the Germans 
and Belgians are neighbors, with similar climatic 
influences, the rate of the latter is three times that 
of the former. The high rates in Rhode Island, 
South Dakota, Montana, Wyoming, Idaho, Wash- 
ington and Oregon, and the varying rates in the 
other geographical divisions of the States support 
this conclusion. 

The French and Belgians are from Gaelic stock, 
and speak the same language, but their varying rates 
indicate that homicides do not depend on national 
characteristics. A like observation may be made of 
the German states, where the rate varies from four 
to twelve to the million. 

Is it a question of racial differences? Texas, with 
a population of 2,500,000 whites and 625,000 negroes, 
has about the same number of homicides as Alabama, 


Louisiana and South Carolina, with 2,688,371 whites | 


and 2,760,432 negroes; while in Nevada, with only 
134 negroes and 1,352 Chinese, in a population of 
42.335, the homicides are 39, the highest rate in the 
United States. That of Maryland, having four times 
as many whites as colored, is as great as Louisiana, 
where the races are nearly equal. It is noteworthy 


* Furnished by the several Embassies of United States, ex- 
cept for Canada, England and Wales, which were furnished me 
the respectives Premiers. 


+ Press clippings, probably embracing some assaults to 
murder. Chicago Tribune gives 46,478 homicides in five years 
ending with 1901; The World’s Almanac 7,386 arrests for hom- 
icide during 1900. 


that the negro at the south does not kill the white 
man, nor the white man the negro, so often as the 
negro kills the negro. 

Frederick H. Wines, compiling for the census of 
1890, sums up the result of his investigations on 
homicide as follows: “Of 82,329 prisoners in the 
United States June 1, 1890, the number charged 
with homicide was 7,386, or 8.97 per cent; * * * 
as to color, 4,425 were whites, 2,739 negroes, 94 
Chinese, 1 Japanese and 92 Indians. As to the 
nativity of the 4,424 whites, 3,157 were born in the 
United States and 1,213 were foreign-born, and the 
birth place of 55 unknown.” 

Professor Lombroso, of the University of Turin, 
commenting on these figures, said: “If we are to 
accept the statement that 6o per cent of the homicides 
are furnished by the whites, and the remaining 40 
per cent by the colored race, it must be remembered 
that the former constitute 88 per cent of the popu- 
lation and the latter but 12 per cent; therefore, it 
is clear that, were it not for the negro population, 
the crime of homicide would be almost as rare in 
the United States as it is in the most civilized 
countries of Europe. The colored race furnishes to 
the statistics of this crime, proportionately, more 
than five times as many cases as the whites; in 
other words, among the former there are 45 homi- 
cides to every 100,000 inhabitants, while among the 
latter there are but 8 to every 100,000.” I cannot 
however, agree with the view expressed “that if it 
were not for the presence of the negro, homicides 
would be almost as rare in the United States as it is 
in the most civilized countries of Europe,” for these 
three reasons: First. That the highest rates of homi- 
cide are in the Pacific States, where only a small 
per cent of live. Second. If one should 
charge to the negro four-fifths and to the whites 
one-fifth of the homicides committed, as stated by 
Lombroso, there would still be 1,976 homicides 
annually to be accounted for by the whites, and, if 
then we deduct the negro population from the total 
population, it would give us a rate per million of 
more than five times as much as in Germany; three 
times that in England, and twice that in France. 
Third. It may also be suggested as a reason why 


negroes 


| his figures would not present the exact condition 


in the United States, is that his percentage is based 
on the whole number of prisoners convicted of 
homicide, yet takes no consideration of the fact that 
the white man had the advantage of education, 
wealth and influence, and was the better prepared 
to make excuse for his acts, and for such reason was 
not so often indicted by grand juries, or after in- 
dictment, convicted. 

The Pacific States, with four percentum of popu- 
lation colored (96,522 Indians, 88,000 Mongolians 
and 16,500 negroes), have a much higher rate than 
the Southern, with thirty-eight percentum negroes. 
The two geographic divisions having the most for- 
eign-born show the lowest rate of homicides. 

Accepting the statement of Mr. Wines, that of 
the 4,422 white prisoners in the United States 
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charged with homicide June 1, 1890, 1,213 were 
foreign-born, it will then be noted that the native 
whites furnish 73 per cent, and the foreign-born 
whites 27 per cent of the 4,422 white prisoners; in 
this conection, however, it must be remembered that 
the former constitute 85 per cent of white popula- 
tion and the latter 15 per cent, or that the foreign- 
born furnish twice as many prisoners for the offense 
of homicide as the native whites. 

An inspection of a “composition plate” of the 
population of the States in a study of homicide will 
show in the Central States that variations in the 
rates of homicide nearly correspond to the varying 
of the immigrant and emigrant populations, and 
that the south is not affected by it. In New England, 
note that Vermont and New Hampshire, having the 
lowest rate of homicides, have most immigrant and 
emigrant classes. Connecticut, with twice the rate 
of homicide as Massachusetts, has about the same 
rate of mixed population, and Rhode Island, with 
about three times the rate of homicide as Connecti- 
cut, does not exceed it by ten per cent of immigrant 
and emigrant people, and has less of this element 
than Vermont and New Hampshire, yet eleven times 
the rate of homicide. Nevada, with the highest 
and Vermont the lowest rate of homicides, have 
emigrant and immigrant populations within ten 
per cent of each other. In the Pacific States the 
proportion of homicides and immigrant and emigrant 
people seem to have little relation. Nevada, with 
four times the rate of homicide as Wyoming, has 
the same rate of mixed population. Colorado, with 
more than twice as many homicides as Washington, 
has the same rate of mixed population. Utah and 
Wyoming the same rate of homicides, but varying 
rates of mixed people; Oregon, one-fourth the rate 
of homicide as Nevada, but more immigrants and 
less emigrants. The rate of homicide and those of 
foreign-born immigrants seem not to have relation 
in Arizona, Colorado and Nevada. California and 
New Mexico have the same rate of homicide, and 
the former has twice as many immigrants. 

The reason for the failure of the Pacific popula- 
tion to so readily respond to these ratios, as do other 
sections, is that the whole people as yet have a new 
or emigrant character, that is adjusting itself to— 
vast natural resources, to a boundless wealth taken 
from field, forest and mine — unbounded opportunity 
for the acquisition of individual power. The large 
immigrant class, as well as those who emigrate 
from other States, can but influence the whole popu- 
lation. To be away from home, family influences 
and traditions, away from friendships and associa- 
tions, tends to produce a new and aggressive spirit 
that will too often consider personal interest para- 
mount to collective control. 1 
habits, customs, local surroundings and the restrain- 
ing power of populous communities, a new, com- 
posite influence possesses the very character of the 
man that he little understands and can the less resist 
and control. 


prisoners for homicides. 


| creased sixty per cent within ten years, while the 
Subject to a change or | 


necessity, often disregards the law, or a “ home- 
made” justice undertakes its execution outside of 
legal procedure. Not, however, without detriment 
to public moral, for one act of lawlessness begets 
another of a graver type. 

This varying ratio does not depend on density 
of population. In Germany, with 252 inhabitants to 
the square mile, there is but one homicide to 828 
square miles; while in Belgium there are seven 
homicides to that same area, with 554 inhabitants 
to the square mile. In our country one-tenth of the 
homicides are committed in Texas, where there are 
eleven persons to the square mile; but the rate is 
higher in Arizona, Nevada and Montana, with only 
one to the square mile. New York, with seven 
and a quarter millions of people (two millions for- 
eign-born), has a lower rate than Georgia, with one- 
third that population. In Nevada there is one 
homicide to each 1,086 of population, but in Ver- 
mont one to each 58,300. The New England States, 
with a population of 5,611,851, have 259 homicides 
annually, while California, with only 1,500,000 peo- 
ple, has 422. Those sections having most urban 
or semi-urban people have lower rates of homicide. 

It appears not to be a matter of illiteracy, for 
California, Colorado and Nevada are lower in illit- 
eracy and higher in homicides than Alabama, 
Louisiana and Mississippi; while Virginia is higher 
in illiteracy and lower in homicides than Delaware 
and Maryland. Massachusetts and Connecticut have 
fewer illiterates and more homicides than Vermont, 
and Rhode Island fewer illiterates and a higher 
rate of homicide than Kentucky, Tennessee, Georgia 
or the Carolinas. 

That our government is new is no explanation. 
In this connection it is well to note the vast in- 
crease in number of homicides in the United States 
over Canada, each having the same length of national 
life. The census, our most reliable guide, shows 
that for this country, as a whole, crime is increasing 
out of proportion to population. 


Year. Prisoners. Ratio of popl’n. 
Ore: ~ apr hk 
MRcisccwesceeclea WE ceeseonwttes I in 1,647 
| Ere AAR eee I in 1,171 
NN ait aiecek Gow it eere IN ce ckth nds 4 Tin 855 
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A comparison of the census of 1890 with that of 
1880, we find the latter shows only 4,600 arrests for 
homicides for that year, while, according to the 
figures published June 1, 1890, there were 7,368 
It appears homicides in- 


population had increased but twenty-five per cent. 
A comparison for the last ten years on this point 
cannot now be made, because the part of the census 
of 1900 relating to crimes has not been given to the 
public. I am aware Mr. Falkner and others assert 


In this process of adjustment, facility | that such figures from the census do not give any 


for crime, envy and cupidity, or a sort of rough’ correct idea of crime, but it is a tendency that we 
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cannot disregard. It is, however, to be regretted 


that this government does not collect annually data 
that would enable the student of causes to proceed 
long this field with confidence, and not force him 
to rely on press clippings as the most reliable source 
of information. I do not 
valuable work done by 
this way. 


by this disparage the 
Mr. Upton and others in 


Nor is the high rate of homicide in the United 
States due to our democratic government, for in 
England, where individual liberty is, 
greater, they have fewer homicides; 


perhaps 
while under 
the democratic institutions of some of the Spanish- 
American republics, is an utter disregard for the 
existing form of government. 

Distinction should be made between form of gov- 
ernment and administration. The spirit that makes 
possible an almost perfect civil service in Germany 
and England is the foundation of a ‘strict, impartial 
and speedy enforcement of law that not only guaran- 
tees private rights, but secures them to the humblest 
citizen. The Right Honorable James Bryce, in his 
address to the international congress of arts and 
sciences, asserts that the civil service of England 
is second only to that of Germany, and that the 
spoils system is almost unknown. It is to be re- 
gretted that the lack of such conditions in the 
United States has given the spoils system a place 
in our administration. The paying of political debt 
for party service and with too little regard for true 
merit or right is a curse to American politics that 
will do much to debase our ideals and to undermine 
the foundations of common 


honesty and simple 


justice. If any one thing imperils our government 
more than another, it is this influence. That which 
shakes general beliefs and belittles ideals of justice 
is far-reaching, affecting alike national life, com- 
munity life and individual life. 

The fault is not inherent in our common law and 
jury system, for, under a like system, crime is sup- 
pressed in Europe and Canada in a way we seem 
not to understand. The highest European rate in 
our table is in Belgium, where every death penalty 
since 1863 has been commuted to life imprisonment ; 
and the lowest rate is in Canada, where seven-eighths 
of those convicted for murder were sentenced to 
death. 

It is axiomatic that the general beliefs of every 
people determine their trend of ideas, create a sense 
of duty and become the source of their inspiring 
faith. 

It will also be conceded that in New England 
questions affecting human conduct in its varied rela- 
tions are more exactly determined and fixed in the 
minds of the people than in the Pacific States, where 
there is one homicide to 4,500, while in the former 
section the rate is one to 21,800. Surely no higher 
proof of right ideas and stability of human conduct 
should be demanded, nor can be adduced than that 
the supreme rights of our fellow-man are held in 
due regard. 


How much of liberty, then, is found in a right 
administration ! 

From these data and my experience in presiding 
over the administration of the criminal law, I reach 
the following conclusions: 

First. Variations in the enforcement of law are 
not so much due to climate, race, density of popula- 
tion, illiteracy, form of government, length of gov- 
ernmental experience, as to a varying leniency in the 
spirit of its administration. 

Second. This varying toleration of crime is 
largely the result of an impatient desire for individ- 
ual power, born of unlimited opportunity, causing 
men to disregard their duties to the social compact. 

‘hird. Beneath it all is a moral unrest, a process 
of adjustment in conceptions of, and 
cravings for, absolute truth, not yet so crystallized 
in the aggregate of individual souls as to become 
the fixed ideals of the people. 


individual 
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New York Court or APPEALS. 
Decided November 29, 1904. 

THE PEropLeE OF THE STATE OF New YorK ex rel. 
Harry Cossey, Appellant, v. Eo>warp M. Grout, 
as Comptroller of the City of New York, 
Respondent. 

When a contractor, under a contract with the city 
of New York, 
certain scows, which were accepted and retained 
by the city, and in the contract it was provided that 
he would comply with the Labor Law, so far as its 


had constructed and delivered to it 


provisions were constitutional and applicable thereto 
and that he would not employ workmen more than 


eight hours a day, except in cases of extraordinary 
emergency, payment by the city comptroller of the 
contract price cannot be resisted on the ground that 
the contractor had, when there was no extraordinary 
emergency, permitted his workmen to work more 
than eight hours a day; such provision of the Labor 
Law being in contravention of the State Constitu- 
tion, with respect to the rights and powers of a city. 


Appeal from an order of the Appellate Division 
of the First Department affirming an order denying 
a motion for a peremptory writ of mandamus. 


L. Laflin Kellogg for appellant; John J. Delany, 
corporation counsel (Theodore Connoly, of counsel), 
for respondent. 


Cutten, Ch. J.—In October, 1003, the relator 
entered into a contract with the city of New York 
by the commissioner of street cleaning, whereby he 
agreed to construct and deliver to the city ten scows 


for the sum of $5,225 each. By his contract the 
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relator agreed to comply with the provisions of 
chapter 415 of the Laws of 1897, as amended, known 
as the “ Labor Law,” so far as they were constitu- 
tional and applicable thereto, and that no laborer, 
workman or mechanic should be required to work 
more than eight hours in any one calendar day, 
except in the case of extraordinary emergency. The 
relator was to be paid from time to time in install- 
ments as the work progressed. Under this contract 
he constructed and delivered six scows to the city 
authorities, which have been accepted and retained 
by those officers, and he received proper certificates 
establishing the performance of his work. The re- 
spondent. the comptroller of the city, resisted pay- 
ment of relator’s claim on the sole ground that the 
relator had permitted his workmen to work for 


more than eight hours a day in the absence of any | 


extraordinary emergency. An application for a writ 
of mandamus to compel the comptroller to pay the 
relator for the scows delivered was denied by Special 
Term, as stated in the order, “on a question of law 
only, viz., that the presumption is in favor of the 
constitutionality of the eight-hour provision of the 
Labor Law, referred to in the motion papers herein, 
and not in the exercise of the discretion of this 
court.” This order was affirmed by the Appellate 
Division by a divided court. As the writ was not 
denied in the exercise of discretion, the order is ap- 
pealable to this court. 

The validity of the so-called labor legislation re- 
cently enacted in many of the States has been the 
subject of much litigation and controversy, both in 
the State and federal courts. In this court there 
have been radical differences of opinion among its 
members on the questions presented by such stat- 
utes. Several cases have been presented to and 
decided by the court. In those cases are to be found 
exhaustive discussions of the questions involved, 
and the opinions there delivered will show that the 
members of the court approached the examination 
of the subject from very divergent points of view. 
While, as I shall show hereafter, there is no incon- 
sistency in the several decisions made by us, so far 
as the propositions actually determined are con- 
cerned, it may be frankly admitted that in the argu- 
ments used to sustain the conclusion reached there 
are at times found in the opinion in one case dicta 
in conflict with that found in the opinion in another. 
None of these conflicting propositions, however, was 


| 
| 


The earliest case under the Labor Law which 
came before us was that of People ex rel. Rodgers 
v. Coler (166 N. Y. 1). That was an application 
by a contractor with the city to compel the payment 
of his claim. It was resisted on the ground that 
the contractor had failed to comply with the Labor 
Law, so far as it required payment by him to his 
employes of the prevailing rate of wages. It was 
held that the Labor Law, so far as it required that 
in contracts with the municipality the contractor 
should agree to pay his employes the prevailing rate 
of wages, was unconstitutional and void, and that 
the contractor was entitled to payment, though he 
had failed to comply with that provision. That case 
differs from the one now before us in but one 
respect. There the contractor had failed to pay the 
prevailing rate of wages; here the contractor per- 
mitted daily labor in excess of eight hours. This 
difference in circumstances would not justify a dis- 
tinction in principle. and, therefore. the decision 
in the Rogers case must control the disposition of 
the present case, unless the Rogers case has been 
overthrown by the subsequent cases in this court 
or in the Supreme Court of the United States. 

In this connection it is necessary to refer to only 
three ‘of the cases cited by the counsel for the 
respective parties. The first is that of People, etc., 
v. Orange County Road Construction Company (175 
N. Y. 84). That case has in reality no bearing on 
the question now before us. Section 384h of the 
Penal Code made anyone contracting with the State 
or a municipality who should require more than 
eight hours’ work of an employe guilty of a mis- 
demeanor and punishable by a fine. As is pointed 
out in the opinion rendered in the case, the statute 
did not assume to punish a contractor for violating 
his contract, but for doing the prohibited act, i. e., 


| requiring more than eight hours’ labor from an 
| employe, regardless of whether or not he had agreed 


necessary to the determination of the particular case | 


in which it was asserted. 
so recently before the court, it seems to me that no 
good purpose would be subserved by now reopening 
the whole discussion of the subject, nor does there 
appear much prospect that by such action we would 
finally reach harmony among ourselves. I think the 
wise course is to adhere strictly to the decisions 
actually made by the court without further examina- 
tion of the general questions involved, and regard- 
less of the individual opinions of our several mem- 
bers. In this spirit I shall approach the question 
now before us. 





As these cases have been | 





by his contract not to require such a term of labor, 
and even though. his contract might have been made 
years before there was any legislation on the sub- 
ject. It was held that this penal enactment could 
not be sustained as a police or health regulation 
because of the arbitrary distinction drawn between 
workmen employed on a State or municipal work 
and those performing similar labor under other con- 
tracts. The provision of the contract not to employ 
workmen for more than eight hours was not involved 
in the case nor passed on by the court. 

The next case to be considered is Atkins v. Kan- 
sas (191 U. S. 207). There a statute of Kansas 
enacted that anyone who, having thereafter con- 
tracted with the State or a municipality for the 
performance of a public work, should require or 
permit any workman to work thereon more than 
eight hours in a day should be punishable by fine 
and imprisonment. The relator was convicted and 
punished under this statute. His conviction was 


upheld by the Supreme Court of the State of Kan- 
sas, and the case was taken to the Supreme Court 
of the United States by a writ of error. 


As the 
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case came from the State court, the only question 
cognizable by the Supreme Court of the United 
States was whether the legislation of Kansas was 
in conflict with the federal Constitution. The ques- 
tion whether the legislation was in conflict with 
the Constitution of Kansas was not before the 
federal court, nor did that court have any jurisdic- 
tion to pass upon it. The Supreme Court sustained 
the conviction. It held substantially two proposi- 
tions: First, that so far as the federal Constitution 
was concerned a municipality is a mere agency of 
the State, and subject to the absolute control of the 
legislature. Second, that the constitutional liberty 
of the contractor was not violated, because he had 
no right to contract with the State or municipality, 
except on such terms as the legislature might pre- 
scribe. This case, doubtless, disposes of all claim 
that labor legislation of the kind now before us is 
in contravention of the Constitution of the United 
States, but it does not necessarily impair the author- 
ity of the decision in the Rodgers case, though it 
does affect part of the reasoning by which the con- 
clusion in that case was reached. 
opinion in the proceeded on two 
grounds: First, that the Labor Law invaded the 
constitutional rights of the municipality; second, 
that it invaded the constitutional rights of the con- 
tractor by depriving him of his liberty to contract 
with his employes and in confiscating the stipulated 
price for his werk in case he failed to comply with 
its provisions. The second ground, the supposed 
invasion of the rights of the contractor, is entirely 
swept away by the decision in the Atkins case, 
because, as pointed out by the Supreme Court of 
the United States, no man has any right to contract 
with the public any more than with an individual, 
except on such terms and conditions as the State 
chooses to prescribe, and, so far as the confiscation 
of his property, the contract price, is concerned, he 
never acquired any right to such payment, except on 
the performance of the terms of his contract. The 
first ground of the decision in the Rodgers case, that 
the Labor Law was an unconstitutional violation 
of the city’s rights and powers, is not, however, 
determined by the Atkins case. Though a munici- 
pality has no rights as against’ the State protected 
by the federal Constitution, its relation to the State 
government and the extent of the power of the 
legislature to control it are to be determined ex- 
clusively by the provisions of the State Constitu- 
tion, which may bestow upon a municipality such 
degree of autonomy as the people see fit. Hence, so 
far as the decision in the Rodgers case rests on 
this ground, it is in no way impaired by the Atkins 
case. 

The last case we considered is that of Ryan v. 
City of New York (177 N. Y. 271). That case 
arose under the Labor Law, the plaintiff, an em- 
ploye of the city, suing for the difference between 
the wages actually paid him by the city and the 
prevailing rate of such wages. It was there held 
by a majority of the court that the direction of 


The prevailing 
Rodgers case 


the Labor Law that the city shall pay its employes 
the prevailing rate of wages was constitutional, and 
imposed upon the city officers the duty of fixing 
wages at the prevailing rate, but that the acceptance 
by the employe of a different rate and his continu- 
ance in the employment of the city at such rate 
constituted a waiver of all claim on his part for 
greater compensation. The prevailing opinion in 
that case was written by the late chief judge of 
this court, who pointed out that there was no in- 
consistency between the disposition of that case and 
that of the Rodgers case, whatever conflict there 
might be between some of the arguments in the two 
cases. The cases, 
already foreshadowed in the concurring opinion of 
Landon, J., in the Rodgers case, is this: Where the 
municipality lets work by contract it is interested 
only in the result obtained, and, if that result com- 
plies with the requirements of the contract, it is 
immaterial 


distinction between the two 


to the city what the contractor’s em- 
ployes may have been paid or how long they may 
have worked. But where the municipality itself 
undertakes the construction of a public work there 
it assumes the risk of success or failure in the 
the work, and the legislature, in 
a municipality, as it has frequently 


performance of 
such control of 


exercised, for instance, in directing the opening of 
a particular street, the building of a particular court 
house, the acquisition of particular land for a park 
and the like. might, in the belief and judgment that 
good work was best obtained by good pay and 
moderate term of labor, direct the rate of wages to 
be paid and the time laborers were to work, as it 
has done in case of State work, the validity of which 
we have upheld (Clark v. State of New York, 142 
N. Y. 101). So, doubtless, the legislature, in the 
interest of economy, could prescribe a maximum 
ate of wages, which the city, in the employment 
of labor, could not exceed. It thus appears that 
there is a clearly appreciable distinction between the 


rz 


two cases, and that the authority of the Rodgers 
case still obtains. 

If, despite the decision of the Supreme Court of 
the United States in the Atkins case, the claim that 
the provisions of the Labor Law violate the liberty 
or rights of the contractor is to be treated as still 
I fear that the 
many outrages of labor organizations or of some 
of their members have not only excited just in- 
dignation, but at times have frightened courts into 
plain legal inconsistencies and into the annunciation 


open, I desire to add a few words. 


of doctrines, which, if asserted in litigations arising 
under any other subject than labor legislation, would 
mect scant courtesy or consideration. The notion 
that a contractor can acquire any title or right to 
the compensation stipulated by the contract to be 
paid to him, except on compliance with the terms 
and conditions upon which it was agreed to be paid, 
and may successfully assert that, though he has 
intentionally violated his contract, he is still en- 
titled to his compensation, seems to me one of those 
‘fallacies that would never gain currency, save in 
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labor litigations. If the contract into which the re- 
lator entered with the city had not been invalid 
because of want of power in the legislature to pre- 
scribe that character of contracts for municipalities, 
on what basis would the relator’s claim rest? The 
city never agreed to pay him the stipulated price 
absolutely and unqualifiedly for the boats furnished, 
but only on condition that he should work his labor- 
ers thereon only eight hours, and to this qualifica- 
tion or condition he expressly agreed. Had the 
Labor Law otherwise been constitutional, what pos- 
sible ground of complaint had he? He was to be 
paid, not for doing the work only, but for doing it 
in a particular manner, and the contract was entire. 
Who ever heard before this a claim that the for- 
feiture of the value of work done or material fur- 
nished under an entire contract by the failure of 
the obligor to completely perform it was an uncon- 
stitutional confiscation of property? Look at the 
elementary law of this State. In Champlin v. Row- 
ley (13 Wend. 258) the plaintiff agreed to sell and 
deliver a hundred tons of hay. He delivered fifty 
tons, but failed to deliver the remainder. It was 
held that he could not recover for that which he 
had delivered. In McMillan v. Vanderlip (12 Johns. 
165) the plaintiff agreed to spin yarn for a specified 
price per run during a fixed term. He ceased work 
before the end of the Held, he could not 
recover for the done. In Catlin v. 
Tobias (26 N. Y. 217) the plaintiff's assignors con- 
tracted to sell and deliver to the defendant certain 
quantities of glass. They did furnish certain glass 
which defendant used but the deliveries were less 
than contracted for. Held, the plaintiff could not 
recover for the glass delivered. In the cases cited 
the parties lost the value of their work or their 
materials because they did not live up ‘to their 
contracts. If, in this case, the relator should meet 
the same fate because he has not lived up to his 
contract, why would a forfeiture be unconstitutional 
him and not unconstitutional in the other 

3ut it is urged that the thing or condition 
in which he violated his contract was not material. 
To this it is 


term. 


work he had 


as to 


cases? 


a complete answer that the parties 
voluntarily contracted that it should be material, 
and that, unless the relator complied with it, he 
should get no pay. Here again the question is set- 
tled by authority, though not in suits arising under 
the Labor Law. Foot v. Aetna Life Ins. Co. (61 
N. Y. 571) was an action on a life insurance policy; 
defense, breach of warranty of the truth of state- 
ments made in the application for insurance. It was 
urged for the plaintiff that the statement alleged 
to be false was immaterial. To that claim this 
court, through Judge Earl, said: “ Parties to insur- 
ance contracts have the right to make their own 
bargains as in other cases. * * * All the repre- 
sentations of the assured contained in the policy by 
being written therein or incorporated therein by 
reference to the proposal are warranties, and must 
be substantially true, or the policy- will be void. 
It matters not whether the representations are ma- 





terial or not. The parties made them material by 
inserting them, and it matters not if the parties in- 
sured made the untrue statements innocently, be- 
lieving them to be true.” I ask if an insurance 
company may make such character of contract as it 
sees fit, and by that contract may make a thing 
material, which, in fact, is not so, why may not 
other parties do the same? Or, rather (this is the 
real question), why is it unconstitutional for the 
legislature to confer on other parties the same liberty 
of contract and to direct that for a breach of the 
contract the same results shall follow in one case 
as in the other, even though the breach relates to a 
“fantastic” thing? Why is it not just as much 
unconstitutional that the estate of a 
deceased should forfeit all the premiums paid by 
him under a policy because of a mistake in the 
statement of the cause of death of his stepmother, 


confiscation 


as in the case of this relator? 

I am entirely willing to accept the illustration of 
a contractor agreeing that his workmen shall wear 
black hats and shoes. The proposition on behalf 
of the relator, then, is that there is not power in 
government, or, at least, not in any government 
which guarantees its citizens against deprivation of 
property, except by due process of law, to enact 
that a party who has agreed that, as a condition 
of his being entitled to receive his pay, his workmen 
will, in the performance of the work, wear black 
hats and shoes, shall by a deliberate violation of 
his contract in that respect, lose his right to recover. 
Pray, why? How would it violate the inherent 
liberty of the person or the fundamental rights of 
property to compel a man to live up to his bargain, 
even in immaterial and foolish requirements? 

It is said that the decision in the Atkins case 
sustaining the validity of the appellant’s imprison- 
ment is not an authority for the proposition that 
his contract pay may then be taken away for the same 
offense, and it is contended that such summary for- 
feiture is not “due process of law.” Here, again, 
I shall refrain from discussing the subject on prin- 
ciple, but simply refer to what | 
authority on the question. For a century past in 
this State usury has been a crime, punishable like 
During the same period the 
law has made all securities taken 


deem conclusive 


other misdemeanors. 
for the usurious 
debt absolutely void, and the lender forfeits to the 
borrower the whole 
recover nothing. 


He can 
Yet, there is no judicial proced- 
ure taken to forfeit the lender’s money. When he 
sues to recover his loan the borrower may set up 


amount of his loan. 


the defense of usury. the lender is beaten and loses 
his money. In the present case the relator sues for 
his pay; the city defends on the plea that the re- 
lator has violated his contract in a respect which 
the law makes a ground for an entire forfeiture of 


the contractor’s pay. If the statute were otherwise 


constitutional, why would it be a violation of due 
process of law to give effect to that defense in a 
suit by the contractor any more than to give effect 
to the defense of usury in a suit by the lender? 


The 
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most ingenious casuist cannot suggest a distinction 
in principle between the two cases in this respect. 
It is finally suggested that the relator did not 
voluntarily assent to the obnoxious terms of his 
contract, but was compelled to do so. Let us return 
to the hypothetical case of an insurance policy. Sup- 
pose the plaintiff, in an action on the policy, in 
answer to the defense of breach of warranty, con- 
tended that the deceased protested against making 
statements as to the cause of the death of his step 
mother, of which he may have been ignorant, but 
was compelled to do so by the company’s refusal 
otherwise to issue the policy. 
that such would frivolous to be 
listened to. The claim of the relator in this respect 
is exactly the same, and the answer to both is that 
no man has a right, either to an insurance policy 


or to a contract for a work, except on just such 


No one will deny 


a claim be too 


terms and conditions that the other contracting party 
prescribes. If one does not like the terms of an 
insurance policy or of a contract, his remedy is not 
to accept it. The decision about to be made can, 
therefore, stand only on one ground — the unconsti- 
tutional interference of the legislature with the right 
of the municipality. That proposition having been 
explicitly decided in the Rodgers case, I feel it my 
duty to follow it, regardless of my own opinion on 
the question. 

The orders of the Special Term and the Appellate 
Division must, therefore, be reversed, and the appli- 
cation for the writ of mandamus granted, with costs 
in all the courts 


O’Brien, J.—I agree with Chief Judge Cullen 
that the statute interposed as the sole defense to 
the relator’s claim is void, for the reason that it 


violates the State Constitution, but I do not concur 
in all the and arguments upon 
perfectly correct conclusion seems to be based. 


reasons which a 
My 
reasons for concurring in the general result and dis- 
senting from at least one proposition in the opinion 
are these: 

We certainly decided in the Rodgers case that this 
same statute, which required the contractor at the 
peril of forfeiting all the fruits of his contract to 
pay to his workmen what is termed the prevailing 
rate of wages, was in conflict with the Constitution, 
and, therefore, void. There cannot, of course, 
any sound distinction between the clause of the stat- 
ute which attempts to regulate wages and the clause 
which attempts to limit the hours of work. Both 
provisions were enacted at the same time, for the 
same or similar purpose, and any valid reason for 
condemning the former applies to the latter. More- 
over, the Rodgers decided, had the 
support of a previotts decision of this court (People 
ex rel. Warren v. Beck, 144 N. Y. 225), and was 
followed and recognized as the law until the Ryan 
case was decided, which introduced the distinction 
between the city itself as the employer of labor and 
the contractor (People ex rel. Treat v. Coler, 166 
N. Y. 149; People ex rel. Rodgers v. Coler, 166 


be 


case, when 


N. Y. 8; People ex rel. North v. Featherstonhaugh, 
172 N. Y. 112). I will not stop to consider or make 
any comments upon that distinction. My views in 
that regard appear in the report of the case. I will 
only add now that the distinction, even if sound, 
can be of no practical importance, since the city can 
always circumvent evade it 
contractors. 

One of the grounds upon which the Rodgers case 
rests is that the statute there considered and now 
before us deprived the contractor of his property 
without due process of law, and the learned chief 
judge, as I understand the opinion, asserts that this 
ground has been entirely swept away by the case 
of Atkins v. Kansas (191 U. S. 207). I do not 
concur in that view. Since that case is being con- 
stantly cited as authority for all kinds of paternal 


or by employing 


legislation, it may not be amiss to analyze it, to the 
end that we may know’ just how far it goes and 
what it decides. It is certainiy important to know 
how far it overrules any of the principles involved 
in the decision in the Rodgers case, ‘since it is not 
at all likely that this is the last case that will be 
before the court of these labor suits. 
The learned chief judge states in his opinion that 
our statute and the 
the same. 
discussion. 


arising out 


Kansas statute are substantially 
That is a very important point in the 
With great respect I must say that in 
this he is, as I think, greatly mistaken. There is 
a very wide difference between the.two statutes in 
their scope and purpose, as will be seen upon care- 
ful examination and reflection. 
apparent 


That will be quite 
what the statutes 
accomplish or attempt to accomplish and the bear- 


when we consider two 
ing of our own statute upon this case. 
It is an 


proceeding 


undisputed fact that the relator in this 
delivered to the city property, the con- 
of which exceeded $28,000. The relator 
furnished this property at his own expense, and the 


tract price 


The statute, 
so far as the relator is concerned, confiscates this 


city now has it and uses it as its own. 


since it deprives him of the right either 
to have it returned or to enforce collection of the 
It permits the city to declare the 
contract null and void, to retain the property and 
grants it immunity from any obligation to pay, and 


property, 


purchase price. 


furnishes a defense to any suit to recover the con- 


tract price. ‘he city has agreed to pay for the 
property, but the statute now before us forbids such 
payment, and furnishes the city with a good de- 
fense if the law is valid. All this is sought to be 


accomplished, not by any judicial proceeding or legal 


process, but by a legislative edict “as sweeping 
and relentless as the torch of Omar.” It would 
seem to be scarcely possible that any one could 


argue himself into the belief that such a law does 
not violate the constitutional guaranties for the pro- 
tection and security of private property and the 
sacredness of contracts. It is difficult to see how 
hold that such a not 
interfere with property rights, contract obligations 
and all remedies for their enforcement; but, as I 


any court could law does 
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understand the opinon, just such a decision is 
imputed to the highest court in the land, since it is 
asserted that one of its decisions has swept away 
all ground for the claim in this case, and from our 
judgment in the Rodgers case that the statute in 
question deprives the contractor of his property 
without due process of law. 

In my opinion the Kansas case does not decide 
any such proposition, and does not sweep away 
what we held in the Rodgers case, and should hold 
in this case, namely, that the statute in question 
violates the Constitution of the State in that it 
deprives the relator in this case, as it did the re- 
lator in the Rodgers case, of his property without 
due process of law. In order tq get a clear view 
of the question before the federal court and what 
the case decides, it ought to be examined with 
some care. The learned chief judge is quite cor- 
rect when he states that+only one question was 
before the court, and that was whether the State 
statute violated the federal Constitution in that it 
deprived the defendant in the case of his liberty 
without due process of law. It certainly did not 
assume to deprive him of anything else. The court 
had before it for construction a statute widely dif- 
ferent from our own, since the only remedy pre- 
scribed for its enforcement was by indictment and 
criminal prosecution. It was a criminal case, based 
upon a criminal statute, that obviously contained no 
such drastic remedies for enforcement as are to be 
found in the statute now before us. It did not 
assume, as our statute does, to destroy or confiscate 
the contractor's property, or to annul his contract, 
or to deprive him of any remedy for the collection 
of the fruits of his contract. It did not touch the 
contract at any point, nor the money earned upon 
it. It simply subjected his person to incarceration 
for violation of the law, and after conviction all his 
remedies against the city for collecting the price 
of his work were left intact. 


He could enforce his | 


claim against the city for the money earned on the | 


contract just as well after conviction as he could 
before. The wide difference between the Kansas 
statute and our own will thus be seen at a glance. 


The former simply punishes the contractor for a | 


specific act or omission, while the latter deprives him 
of all property rights under his contract, which, 
with us, frequently amounts to thousands and even 
millions of dollars. 


The case decides nothing, except the 
single proposition that the defendant in the case, 
having voluntarily entered into the contract, was 
not deprived of his personal liberty by the statute. 
That was the sole question before the court, and 
the decision does not conflict in the least with any- 
thing decided in the Rodgers case, except possibly 
what was there said with respect to the pérsonal 
liberty of the contractor so far as that was supposed 
to be involved in the right to make contracts with 
his workmen. There is not a word in the opinion 
of the court, as I now recall it, with respect to the 
effect of the statute upon the property rights of the 


Kansas 





| 


contractor, and for the plain reason that the statute 
did not assume to disturb or interfere with these 
rights at all. How very different, then, is that case 
from the Rodgers case and the case at bar. It is 
quite conceivable that a statute may be good which 
assumes to punish a municipal contractor for viola- 
tion of some law in the execution of the contract, 
but it would not follow by any means that it would 
also be valid if it assumed to deprive the contractor 
of all rights under the contract when executed. 
The legislature has the undoubted power to punish 
a person criminally for shooting game out of season 
in this State, but if it should attmept to deprive him 
at the same time, summarily, of the ownership of 
his gun, a very different question would be pre- 
sented. The legislature has ample power to make it 
a crime for a person to disturb his neighbor’s oysters 
lawfully planted in public waters, or to remove the 
stakes or buoys placed in the water to mark the 
locality where the oyster beds have been so planted, 
but it has no power to confiscate the boats or other 
water craft used in unlawfully removing the oysters 
and thus violating the stattite (Colon v. Lisk, 153 
N. Y. 188). Such illustrate the distinction 
between statutes that assume to punish as crimes 
forbidden acts and those that assume to confiscate 
property or to destroy the obligations of contracts. 
The Kansas statute punishes an act or omission 
as a crime, while our statute attempts to confiscate 
property. If I have succeeded in showing in this 
brief review of that case that it does not decide 
any such proposition as is claimed, it is quite un- 
necessary to extend the discussion. 


cases 


There is, however, one feature of that decision, 
which, although not discussed at all in the opinion, 
is of considerable interest, and that is what seems 
to be the practical concession on the part of the 
court of the omnipotence of a State legislature in 
the creation of new crimes. It is virtually held that 
the Kansas legislature had the power to make it a 
crime for a municipal contractor to permit his em- 
ployes to work five minutes more than eight hours 
in the day, even though the servant wanted, and the 
employer was willing to pay extra wages. Of 
course, if the legislature could make it a misde- 
meanor to permit this, it could make it a felony, and, 
if all this is so, there would seem to be no limit 
te the power of a State legislature in that respect. 
Whatever may be the law of Kansas or the law in 
the federal courts in that respect, it is quite certain 
that this court has held that the power is limited 
and that the legislature has no power to denounce as 
crimes acts which in their nature and consequences 
are innocent and harmless (People, etc., v. Gillson, 
109 N. Y. 389; People, etc., v. Arensberg, 103 N. Y. 
388; People, etc., v. Marx, 99 N. Y. 377; People, 
etc., v. Hawkins, 157 N. Y. 1; Matter of Jacobs, 


g8 N. Y. 98). 

It is quite true that this court has recently held 
that the legislature could make it a criminal offense 
for a baker to permit his workmen to work more 
than ten hours in the day (People, etc., v. Lochner, 
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177 N. Y. 145), but the struggle in that case was to 
make what some of us thought was a labor law a 
health law, and within the police power. 
Nothing of that kind was claimed for the Kansas 
statute, or is claimed. Indeed, it was expressly 
held that it could not come within that class of 
statutes enacted for the promotion or protection 
of health. But this is a digression that has little, if 
any, bearing on the case at bar. The only question 
that we are now concerned with is this: “ Does the 
of Atkins v. Kansas decide that the ‘statute 
before and which was before us in the 
Rodgers case, is free from the constitutional objec- 


so 


case 
now us, 
tion that it deprivés the contractor of his property 
without due of law?” In my opinion it 
does not and could not, since no question of that 


process 


kind was presented by the statute or by the case; 
and so I conclude that that decision has not swept 
away one of the most important grounds upon which 
one of our own decisions rests. The fallacy of the 
argument that gives such effect to the Kansas case 
consists in the assumption that because the court 
held that the Kansas statute does not unduly interfere 
with personal liberty, it, therefore, held that our 
statute does not invade the rights of private property. 
There was no question in the case in regard to the 
deprivation of the contractor of his property. It is 
obvious that a case which deals only with the ques- 
tion of personal liberty cannot be an authority to 
overthrow our decision in the Rodgers case, based as 
it was upon an entirely different statute, which in- 
vades and was held constitu- 
safeguards of private property. When we 
consider that the Kansas statute aimed at 
the contractor’s property and does not interfere in 


by us to invade the 
tional 
was not 


the least with his. contract or 1 


s fruits, or deprive 
him of the right to sue upon it, or authorize it to be 
canceled or destroyed, and that our statute expressly 
does, or attempts to do, all these things, thereby pro- 
viding for the destruction of all the contractor’s 
property rights, even to the extent of forbidding any 
municipal officer to pay him for his work, the wide 
¥ two statutes 
why the present 
case is now before us is that the city authorities re- 
fused to pay the relator the contract price of the 
property which he delivered to the city and which 
the city retains and uses as its own. 


difference in the destructive power of 


must be apparent. The only reason 


Except for this 
statute the comptroller would have paid the claim, 
and his excuse for refusing to pay contained in the 
record is simply that the statute forbids him to pay 
and makes it a public offense if he does. Hence, I 
think it is plain that the decision in the Kansas case 
did not and could not sweep away any support which 
the Rodgers case has in the proposition that our 
statute violated the Constitution in that it deprived 
the contractor of his property without due process 
of law. 

I.have a word to say with respect to the latter 
part of the opinion. The proposition that a law 
cannot be unconstitutional which simply requires a 
party to perform his contract before he can recover 


upon it cannot of course be disputed, and if that is 
what this statutg and all it means, it is 
probably about as harmless and useless a law as ever 
was enacted. I assume that the legislature never 
supposed that it was necessary to pass a statute for- 
bidding a party to enforce a contract that he had 
himself violated or had not performed. That has 
been the law from time immemorial, and of course 
is the law still. If the relator in this case has not 
performed his contract, he cannot recover and is en- 
titled to no relief. If he has not gerformed his con- 
tract it is not of the slightest consequence whether 
the statute in question is constitutional or not. In 
that aspect of the case the statute is not involved in 
the discussion. But the relator has performed his 
contract. He has produced and delivered to the city 
the property which was the subject-matter of the con- 
tract and the city neither refused to accept nor 


means, 


offered to return it, or made any objection on the 
ground of non-performance. Even if such an 
objection could survive delivery and acceptance of 
the property, it would have no basis whatever in the 
facts of this case. If we inquire wherein or in what 
respect the relator has failed to perform, the answer 
is that he stipulated not to permit his workmen to 
work more than eight hours a day. That is the 
head and front of his offending. That is the breach 
and the only breach that is claimed. It was not of 
the slightest consequence to the city whether he per- 
mitted his workmen to labor cight hours or nine, so 
long as he produced and delivered the property that 
he agreed to deliver. It is a fair test of the import- 
ance of that objection to inquire whether the city 
could have tnaintained any action against the con- 
tractor for the so-called breach Of course, it could 
for the nlain reason that the act of the relator 
in regulating the hours of work was immaterial and 
entirely foreign to the subject-matter of the contract. 
If the contractor had stipulated that his workmen 
should wear black hats and boots instead of shoes, 
a breach of that condition, if it is a condition, would 
not furnish the city with any cause of action or any 
gsround of defense. The obstacle that is in the re- 

he seeks to recover the $28,000 
which the city agreed to pay him as the price of the 
property delivered is not the stipulation in the con- 
tract, but the statute. 


ot 
fOU, 


lator’s way when 


I doubt if any one would even 
suggest that if there was no eight-hour statute that 
the stipulation in the contract would be regarded as 
of the slightest importance. A breach of contract 
can nevei be urged as a cause of action or defense 
unless the breach is of some stipulation that is 
material considering the subject-matter of the con- 
tract. Stipulations with respect to some extraneous 
matter, or such as that now under consideration, are 
not material. 

Finally it ought to be observed that this vety 
question was presented, discussed and decided in the 
Rodgers case. The last paragraph of the opinion 
is devoted entirely to that question, and it was held 
that the omission on the part of the contractor to 
keep this stipulation was entirely immaterial, and no 
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obstacle to his right to enforce the contract. We 
held that if the statute was not valid the stipulation 
was not binding, and I fail to find anything in the 
Atkins case that overrules what we then decided in 
that regard. 


Haircut, J. (dissenting).—I did not agree to the 
conclusion reached by this court in the case of 
People ex rel. Rodgers v. Coler (166 N. Y. 1), but 
after that decision was made I regard it my duty to 
vield obedience — and to follow it in cases 
involving the question then raised and disposed of. 
But to my mind very different questions are now 
presented. That case involved the constitutionality 
of the provisions of the Labor Law requiring con- 
tractors upon public works to pay their employes the 
prevailing rate of wages. The case now before us 
calls for a determination as to whether the provi- 
sion of the Labor Law is constitutional which pro- 
hibits contractors upon such works from requiring 
more than eight hours of labor in a day from their 
employes. The power of the legislature to enact 
laws based upon considerations of public policy or 
for the protection and preservation of the health of 
the people is beyond question. It may limit the 
number of hours that a person shall be required to 
work in underground mines, smelters or institutions 
for the refining or reduction of ores and metals. It 
may limit the period of service where the person 
performing the labor is required to work beneath 
the surface of the earth or in other places where the 
operative is deprived of fresh air and sunlight, and 
is frequently subjected to foul atmosphere, a very 
high or low temperature, or to the influences of 
noxious gases. It may also limit the hours of labor 
that shall be performed by employes in bakeries 
(People v. Lochner, 177 N. Y. 145; Holden v. 
Hardy, 169 U. S. 366). The requiring of a person 
to work twenty hours out of twenty-four, or of 
twelve hours per day in the digging of a deep sewer, 
or in the sweeping and cleaning of a street in 
extremely hot or cold weather, or in the lifting of 
heavy stones, or other work requiring violent exer- 
cise of the body and the muscles thereof may impair 
the health of the individual. It might not be deemed 
wise public policy to permit a contractor upon public 
works to require ten or twelve hours service in a 
day while a municipality for similar services could 
exact but eight hours. The State, in enacting laws, 
must act in accordance with the common experience 
of mankind and within reasonable bounds, and when 
so acting it determines, either in the exercise of its 
police powers in the promotion of health or as a 
matter of public policy, that the general welfare of 
employes, mechanics and workmen, upon whom rest 
a portion of the burdens of government, will be sub- 
served by limiting the hours of labor to be performed 
to eight continuous hours per day, and that such 
limitation will promote their morality, physical and 
intellectual condition. I think the courts cannot 
properly say that the limitation is unreasonable or 
that it violates the provisions of the Constitution 
(Atkins v. Kansas, 191 U. S. 207). 





Neither the question of public policy nor of the 
Health Law was raised or determined in the Rogers 
case, and, therefore, I do not regard it as controlling 
upon the determination of the questions raised in 
this case. 

WERNER, J., concurs, with CuLiten, Ch. J.; 
MartTIn, and Vann, JJ., concur with O’Brien, J.; 
Haicut, J., reads dissenting opinion; Gray, J., 
absent. 

Order reversed, etc. 


— 


FATAL ACCIDENT IN CROSSING STREET 
RAILROAD TRACKS. 
ABSENCE OF Proor THAT DEcEDENT LOOKED TO 
OpseRVE APPROACH OF CAR. 
SuerEME Court, APPELLATE Division, SECOND 
JupiciAL DEPARTMENT. 
(October, 1904.) 


Argued before Hirscuperc, P. J., and Bart ett, 

Woopwarp, Jenks and Hooker, JJ. 

Wiiitam F. Monck, as Administrator of the Goods, 
Chattels and Credits of Wirttam F. Monck, Jr, 
Deceased, Appeilant, v. THE  BrooKLyN 
Heicuts Ratmroap Company, Respondent. 

In an action to recover damages for the death of 

a pedestrian due to his being struck by a street sur- 

face railroad car while crossing a city street, the 

absence of proof that he looked to observe the 


approach of the car, does not establish contributory 


negligence, per se, where the approaching car was 
at such a distance, that had he, in fact, looked, he 
would have been warranted in assuming personal 
safety in crossing. So held in a case where there 
were numerous eye-witnesses of the accident. 

Appeal by the plaintiff from a judgment of the 
Supreme Court, entered in the office of the clerk 
of Kings county on the 13th day of November, 1903, 
dismissing + baer 

Pearsall, Kapper & Pearsall for appellant; I. R. 
Ozland for respondent. 


Hooker, J.— On this appeal the debatable point 
is whether or not the question of the intestate’s con- 
tributory negligence should have been submitted to 
the jury. The plaintiff gave evidence tending to 
show that his intestate, a boy of fifteen years old, 
and admittedly sui juris, on the day of the accident 
was a passenger on a car of the defendant road, 
which stopped for him at the crossing. He alighted 
on the right-hand side of the car, and, as it passed 
on, crossed the track it was using to the space be- 
tween that track andthe one parallel. Proceeding, 
when he got to the middle of the space between the 
rails of the latter track, he was struck by a ‘car 
which was being operated rapidly in a direction 
opposite to that of the car which he had left. He 
stepped from the car on which he was a passenger 
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at a point ten feet from the actual crossing, at the 
intersection of the streets, and proceeded toward his 
destination at an ordinary gait, as one would or- 
dinarily walk across a street, and looking ahead at 
the point toward which he was walking. When he 
alighted from the car the street car which struck 
him was approximately 150 feet distant from the 
point where he was actuaily struck, and proceeding 
rapidly in his direction at the rate 
fifteen and eighteen miles an hour. 


of between 
The evidence 


tended to show that the motorman in charge of the 


car which struck him, inflicting injuries from which | 


he died, took no precaution to avert the accident. 
The intestate walked between twelve and thirteen 
feet from where he alighted to the place where he 
was struck. Because there is no evidence in the 
case tending, to show that the deceased stopped, 
listened or looked in the direction from which the 
car that struck him came, the respondent insists 
that the plaintiff has failed to comply with the 
rule which requires him to give some evidence tend- 
ing to show freedom from contributory negligence 
on the part of his intestate. 


It is our opinion, however, that the proof adduced 
by the plaintiff was sufficient to present a question 
of fact on this branch of the case for the jury’s 
determination, and that the judgment should be 
In Woodworth v. N. Y. C. & H. R. R. R. 
(55 App. Div. 23, affirmed, 170 N. Y. 589) there 
were no eye-witnesses of the accident which re- 
sulted in the death of the plaintiff’s intestate; but 
it was shown 1n the evidence that the deceased was 
an educated, temperate man, forty-five years old, 
with good eyesight and hearing, careful and cau- 
tious in disposition and temperament, and a verdict 
for the plaintiff was sustained, it being held that 
the question of whether the deceased was guilty of 


reversed. 


contributory negligence was properly submitted to 
the jury. In the discussion of that case in this 
court Mr. Justice Hirschberg took occasion to make 
these pertinent quotations from opinions in the 
Court of Appeals: “In Stackus v. New York C. & 
H. R. R. R. (79 N. Y. 464) it was held, quoting 
the head-note, that ‘To justify a nonsuit on the 
ground of contributory negligence, the undisputed 
facts must show the omission or commission of some 
act which the law adjudges negligence; the negli- 
gence must appear so clearly that no construction 
of the evidence or inference drawn from the facts 
will warrant a contrary conclusion.’ Chief Judge 
Church said (p. 469): ‘There are no two cases 
alike in circumstances, and, therefore, mere prece- 
dents are of little value, but the authorities, I think, 
clearly recognize and establish the distinction here 
indicated between question of fact and law (Mas- 
soth v. Delaware and Hudson Canal Co., 64 N. Y. 
524, 529; Ireland v. Oswego, Hannibal and Sterling 
Plank-road Co., 13 Id. 533; Renwick v. New York 
Cent. R. R., 36 Id. 132; Dolan v. Delaware and 
Hudson Canal Co., 71 Id. 285, 288, 289; Hill v. 
N. Y. C. & Hudson R. R. R., 64 Id. 652; Davis v. 





N. Y.C.& H. R. R. R., 47 Id. 400).’ 
Syracuse, Bing. & N. Y. R. R. (08 N. 
Finch said 


In Tolman v. 
Y. 198) Judge 
(p. 203): ‘The burden of establishing 
| affirmatively freedom from contributory. negligence 
may be successfully borne, though there were no 
eye-witnesses of the accident, and even although 
its precise cause and manner of occurrence are un- 
known. If, in such case, the surrounding facts and 
circumstances reasonably indicate or tend to estab- 
lish that the accident might have occurred without 
negligence of the deceased, that 
possible, in addition to that which involves a careless 
or wilful disregard of personal saf@ty, and so a 
question of fact may arise to be solved by a jury 
and require a choice between possible but divergent 
inferences.’ He cited the following decisions as 
abundantly supporting the proposition that the facts 
in that case required submission of the question 
of contributory negligence to the jury, and the cases 
are equally well referred to here: Jones v. N. Y. C. 


inference becomes 





& H. R. R. R. (28 Hun, 364, affirmed, 92 N. Y. 628), 
Petrie v. N. Y. C. & H. R. R. R. (66 Hun, 282, 
284), Pitts v. New York, L. E. & W. R. R. (79 
Id. 546, affirmed, 152 N. Y. 623), McPeak v. N. Y. 
C.& H. R. R. R. (85 Hun, 107), Fejdowski v. D. & 
H. C. Co. (12 App. Div. 589), Noble v. N. Y. C. 
& H. R. R. R. (20 Id. 40, affirmed, 161 N. Y. 620), 
Harper v. Delaware, L. & W. R. R. (22 App. Div. 
273), Wieland v. Delaware & Hudson Canal Co. (30 
Id. 85), Pruey v. N. Y. Central & H. R. R. R. (41 
Id. 158), Kellogg v. N. Y. C. & Hudson R. R. R. 
(79 N. Y. 72), Glushing v. Sharp (96 Id. 676), 
Greany v. Island R. (101 Id. 419, 427), 
Galvin v. Mayor, etc. (112 Id. 223), Rodrian v. N. 
Y., N. H. & H. R. R. (125 Id. 526), Chisholm v. 
State (141 Id. 246), Schafer v. Mayor, etc. (154 
Id. 466) and Judson vy. Central Vermont R. R. 
(158 Id. 597, 604), Kennedy v. Third Ave. R. R. 
31 App. Div. 30, 32), Dunican v. Union Ry. (39 
Id. 497) and Mitchell v. Third Ave. R. R. (62 Id. 
371, 374). 


The case 





Lon R 
Ong ik. 


at bar, however, possesses features 
which lead more strongly to the conclusion that the 
evidence presents the question of fact for the jury, 
inasmuch as the strict rule requiring a user of a 
highway to look and listen before crossing a steam 
railway track, does not obtain to its fullest extent 
in the case of those who cross the tracks of street 
surface railways in the streets of villages and cities. 
The failure of the plaintiff to show that his intestate 
looked in the direction from which the car that 
struck him came, cannot be deemed an omission 
fatal to his right to go to the jury, for it cannot be 
| said, as matter of law, that had he looked, he would 
| have been chargeable with contributory negligence 
| in proceeding across the tracks. The car was ap- 
| proximately 150 feet away, and he was but thirteen 
| feet from the middle of the track on which he was 
| struck ; before reaching the point where the acci- 
| dent occurred the car must needs have crossed a 
| public thoroughfare in the city of New York, and 
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it would not have been error for the jury to have 
drawn the inference that the intestate acted as an 
ordinarily prudent and careful person would have 
conducted himself in the situation, taking into ac- 
count that the lad proceeded on his way as one 
would ordinarily cross the ‘street, looking in the 
direction toward which he was destined. A similar 
question was discussed in Kitay v. Brooklyn, Q. Co. 
& Sub. R. R. (23 App. Div. 228), in which this court 
unanimously affirmed a verdict in favor of the 
plaintiff for damages for the killing of his intestate. 
In that case it appeared from the testimony of the 
only witness who actually saw the whole of the acci- 
dent that he did not know whether the deceased 
saw the car when it came along, adding: “I did 
not see him look.” And Mr. Justice Bartlett states 
the conclusion of the court upon this legal proposi- 
tion in these words: “ According to the testimony 
of the surviving brother, the deceased boy started 
to cross Metropolitan avenue a little way ahead of 
him, and, as he reached the track along which the 
defendant’s car was coming, he fell upon the street, 
face forward. At that time, says this witness, the 
car was four houses away. Under these circum- 
stances, if they believed the testimony of the sur- 
viving brother, the jury might well acquit the de- 
ceased of any negligence in attempting to cross the 
track as he did; for it cannot be held, as matter 
of law, that he would have been at fault, even if he 
had looked and seen the car, for endeavoring to 
cross in front of it when it was eighty feet away, 
which would be about the distance represented by 
the combined width of four houses. The failure of 
the plaintiff, therefore, to prove whether he actually 
looked or not cannot be deemed an omission fatal 
to the recovery” (see, also, Stevens v. Union Ry., 
75 App. Div. 602, affirmed, 176 N. Y. 607; Pelle- 
treau v. Met. St. Ry., 74 App. Div. 192). Handy v. 
Met. St. Ry. (7o App. Div. 26, 31-2) possesses 
points of striking similarity with the case at bar. 
There the plaintiff sued for damages for the death 
of her intestate caused by being run over by a car, 
under circumstances similar to those presented by 
the record in the case at bar, and was nonsuited. It 
did not appear that the intestate 
crossing the track, yet the court held that it was 
error to dismiss the complaint, and reversed the 
judgment, saying, in the course of its opinion: 
“That he could have passed over unharmed, and 
that he was not guilty of contributory negligence, 
as matter of law, in attempting to cross at all, may 
be inferred from the fact that, although walking 
at an ordinary gait, he had almost cleared the west- 
erly rail in safety, and would have done so had it 
not been for the great speed at which the car ap- 
proached him. ‘ Assuming that the plaintiff saw the 
€ar approaching very fast, still there was nothing to 
indicate to him that it was not under control of the 
driver, and he had a right to believe that the latter 
would exercise proper care. The plaintiff supposed 
he would clear the car, and, although subsequent 





| 


looked before | 


events proved that he erred in this conclusion, a 
mere error of judgment was not necessarily negli- 
gence, when the proof shows that had the car been 
properly managed, as the plaintiff had a right to 
assume it would be, he would have been enabled to 
cross in safety’ (Buhrens v. Dry Dock, etc., R. R., 
53 Hun, 571; cited as authority in Johnson v. Roch- 
ester Ry., 61 App. Div. 12, 17).” 

The rule as applicable to such facts as are dis- 
closed by the record in this case may be generally 
stated to be that the failure of proof that a pedes- 
trian, crossing the tracks of a street surface railroad 
upon the public streets of a village or city, looked to 
observe the approach of a street car does not estab- 
lish contributory negligense, per se where the ap- 
proaching car-is at such a distance that, had he, in 
fact, looked, he would have been warranted in as- 
suming personal safety in crossing. We have 
examined Pinder v. Brooklyn Heights R. R. (173 
N. Y. 519) and Thompson v. B. R. Co. (145 N. Y. 
196), and are convinced that neither the facts nor 
the reasoning in those cases are authority for the 
respondent’s contention that the question of the 
contributory negligence properly 
taken from the jury. 


leceased’s was 
The judgment should be reversed and a new trial 
granted, costs to abide the event. 


WoopwarpD, J. (dissenting)— The simple ques- 
tion presented on this appeal is whether there was 
any evidence to support the necessarily affirmative 
contention of the plaintiff that his intestate was free 
from negligence contributing to the accident. There 
is some uncertainty in the testimony of the plaint- 
iff's witnesses as to the exact location of the de- 
fendant’s cars at the time of this accident, and al- 
though there were five eye-witnesses called in sup- 
port of the complaint, not one of them points out 
a single act on the part of plaintiff's intestate from 
which any fair inference of care can be drawn. This 
is a nonsuit, and the plaintiff is entitled to all fair 
inferences, but the rule of law requires that the 
plaintiff must show affirmatively that his intestate 
was free from contributory negligence, and this fact 
does not appear from any reasonable construction 
of the evidence. 

The accident occurred near the corner of Fifth 
avenue and Thirteenth street, at about nine o’clock 
on Sunday morning, the day being bright and clear. 
The plaintiff’s intestate was a passenger in the car 
going down town. Just before the car reached 
Thirteenth street it came to a standstill, apparently 
at his suggestion, and the deceased, a boy fifteen 
years of age and concededly sui juris, stepped 
down into the street and started toward the curb 
on the right-hand side of the street, going down. 
He then turned and passing to the rear of the car 
walked deliberately across the street in the direc- 
tion of a drug store in which he was employed. 
The car from which plaintiff's intestate alighted 


| started immediately, and the witnesses substantially 


agree that it had reached the lower side of Thir- 
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cording to the evidence, from fifteen to eighteen 
miles an hour, and the only witness who testifies 
definitely says this car had reached the lower side 
of Thirteenth street or thereabouts when the in- 
testate started to cross to the drug store. If this 
was the situation, and it is undisputed, both of de- 
fendant’s cars were at the lower crosswalk on Thir- 
teenth street, while the intestate was about ten feet 
above the upper crossing, leaving a clear space 
something more than the width of the street. The 
evidence is undisputed that with this situation he 
walked in his usual way across the street without, 
so far as the record shows, looking in either direc- 
One wit- 
ness called by the plaintiff says that his face was 


tion, or taking any precautions whatever. 


in the direction of the drug store 
the and opportunity 
was offered, no evidence was brought out to show 
that he ever looked in any other direction, 
he was employed at the drug store, 
and must 


on the opposite 


side of street, although an 
although 
was sui juris, 
that there were two tracks 
and that cars were liable to be passing at any mo- 


ment. 


have known 


If this is meeting the requirement of fur- 
nishing evidence of a lack of contributory 
gence, then the rule of law in this respect 


negli- 
might 
as well be abandoned at once. 

the books where 
there were no eye-witnesses in which the courts 


It is true, there are cases in 
have been disposed to accept very slight evidence 
of care, but we know of no case where there were 
numerous eye-witnesses in which it has been held 
that the plaintiff had established his case by show- 
ing a state of facts where the accident could not 
reasonably have happened if the intestate had exer- 
cised any degree of care commensurate with the 
danger to be apprehended. The situation disclosed 
showed conclusively that the intestate might have 
seen the car approaching if he had glanced in the 


all of the witnesses saw the car for nearly a block 
before the accident; if it was running very rapidly 


distance of across the street, and a moment’s delay, 
or a slight increase in his walk, would have obviated 
the accident. It is evident, however, from the evi- 
dence that the intestate walked the street 
without listening or looking; without taking any of 
the precautions which the situation demanded, and 
under such circumstances it is neither right nor 
proper to permit a jury to speculate upon the prob- 
abilities. The evidence is not capable of supporting 
any other inference than that of carelessness upon 
the part of the intestate, and the learned court 
properly granted the motion to dismiss. 

Judgment reversed and new trial granted, costs 
to abide the event. Opinion by Hooker, J. 
concur, except Woopwarp, J., who reads for affirm- 
ance, with whom Jenks, J., concurs in separate 
memorandum. 


across 





direction from which it was to have been expected; | 


this fact must have been obvious to him at the short | 
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7 teenth street when plaintiff’s intestate started to A VOLUMINOUS CONTRIBUTOR. 
cross the street. In the meantime a car on the aibiaiind 
r } > ; ino ac- y - 
uptown track had been approaching, running, ac John Freeman Baker, of the New York Bar, as 


author of valuable law books and as a frequent con- 
tributor to the several law periodicals deserves more 
than a passing notice. 

One of our esteemed correspondents has taken the 
trouble the files of the law 
journals of the country and to send us the following 


to examine several 
list of essays and articles he has found, which have 
been written by Mr. Baker, from time to time. 

The following twenty-eight by 
him, appeayed in the Albany Law Journal, under the 


articles, written 


dates as given below: 


Wirt as a Jurist, September 24, 1870. 
1870. 


ed 


“/> 


On Usury, two articles, 

Criteria of Negligence, July 1874. 

Use of the, Term “ & Co.,” July 11, 1874. 

Legal Custodian of Deceased Bodies — Who is? 
August 1, 1874. 

Law Schools — Admissions to the Bar, June 20, 
1874. 

Certain Powers under the Federal Constitution, 
January 18, 1870. 

Character of the Federal Constitution, August 22, 
1879. 

The Co-ordinate Departments, September 20, 1879. 
Endanger the Federal Con- 
1870. 


Causes which 


stitution, September 27, 


may 


Injunctions in Summary Proceedings, January 5, 
1884. 

John Marshall, 

The Federal 
Dangers 


January, Igo!. 

Constitution — Its Origin, Growth, 
and First article, April, 1901; 
second article, May, 1901; third article, June, 1901. 


Powers: 
Influence of the American Constitution on Char- 
acter, July, 19o!. 

The Mysterious and Humorous in Law and Medi- 
cine, March, 1902. 

Che Trial of Algernon Sidney, December, 1902. 

John Sabine Smith—A Poetical Tribute, May, 
1903. 

Al Raschid, the Caliph (verse), June, 1903. 

“The Man with the Hoe” (poetry), July, 1903. 


Character and Influence of Sidney, September, 
1903. 

How to Relieve the Crowded Calendars, October, 
1903. 


The Law of Fashion (verse), November, 1903. 
The Law’s Delay, December, 1903. 

The Old Gent’s Advice (verse), June, 1904. 
Should Jury Trials be Abolished, October, 1904. 


Besides the foregoing articles, the following are 
some of the principal essays and articles which were 
written by Mr. Baker, and which appeared in other 


All | law journals: 


In the Green Bag: James T. Brady, July, 1891. 
In the Southern Law Review: Legal Aspects of 
the Great Crim Con. Case, July, 1875. 
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In the Central Law Journal, the following articles, 
by Mr. Baker, appeared under the dates given: 


A Bird’s-Eye View of the Court and Counsel in 
the Tilton-Beecher Case. Twelve articles, between 
February 19, 1875, and July 16, 1875, inclusive. 

Testimony of the Plaintiff in an Action of Crim- 
inal Conversation, February, 1875. 

The Bankrupt Law —Its Provisions and Objects 
— Should the Law be Repealed? April 5, 1878. 


The following articles, written by Mr. Baker, ap- 
peared in the American Law Register: 

Expediency of a Bankrupt Law, June, 186s. 

Usury, April, 1865. 

William Wirt, December, 1867. 

Testimony of Parties in Criminal 
May, 1867. 

Conviction Upon Circumstantial Evidence, Octo- 
ber, 1868. 

Actions for Breach of Promise of Marriage, 1860. 


Prosecutions, 


The following articles, by Mr. Baker, appeared in 
the Civil Law Journal: 


Capital Punishment, January, 1873. 

Marriage as a Civil Contract, February, 1873. 
Custodianship of Deceased Bodies, April, 1873. 
Liability of Bailee, April, 1873. 

Implied Promise of Marriage, March, 1873. 
Usury, March, 1873. 


Besides the foregoing essays and articles, Mr. 
Baker has been a frequent contributor to the New 
York Law Register, the New York Tribune and 
Times and other journals. His many articles if 
collected together would make a large and valuable 
volume. Mr. Baker has also written an elaborate 
work on “Sales as Affected by the Statute of 
Frauds,” a valuable work on corporations, on supple- 
mentary proceedings and a volume on the Federal 
Constitution, all of which had a large sale, and an 
interesting and valuable contribution to the large 
field of legal lore. 

When we consider the fact that during all these 
years, when the above articles and law books were 
written, Mr. Baker was, as he now is, in the active 
practice of law in the city of New York, it implies 
great application and most diligent work. 


D. & B. 

There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn—the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 

Send 2c. for World’s Fair folder. 

A. A. SCHANTz, 


Gen. Supt. & P. T. M. 
DETROIT, MICH. 


Hotes of Cases. 








| 


| Partners — Contract — Action for 
| Owen v. 


Breach.— In 
Meroney, decided by the Supreme Court 
of North, Carolina in November, 1904 (48 S. E. 
821). it was held that an action may be maintained 
by one partner against another to recover damages 
for defendant’s failure to comply with an agreement 
| made before the formation of the partnership relat- 
ing to the terms on which the partnership was to 
| be formed. The court said in part: 


This was a civil action commenced by plaintiff 
against defendant to recover damages for defend- 
ant’s failure to carry out and comply with his part 
of a contract as a condition precedent to the forma- 
tion of a partnership. The complaint alleges that in 
the year 1900 plaintiff was engaged in running and 
operating a mill in Davidson county, and defendant 
owned a mill site in Rowan county, known as the 
“St. John Mill Property,” and defendant, realizing 
that plaintiff was an expert millman, went to him 
and made him a proposition that if he would dis- 
pose of his mill property in Davidson county and 
go in with him and operate a mill in Rowan county, 
he (defendant), as a condition precedent, and an 
inducement for him to become his partner, would 
put in a dam and wire ferry across the river, repair 
the road leading to the mill and furnish all the 
necessary money, except $1,500, to equip said mill 
with up-to-date machinery, and run it to its capacity, 
and buy and carry a complete stock of flour, meal, 
grain, etc. But that, after defendant had gotten all 
of plaintiff's money, he refused to comply with or 
carry out his part of said agreement; that after 
defendant had failed and refused to comply with 
his part of said agreement, the milling business they 
had anticipated doing and operating became a fail- 
ure, and plaintiff's $1,500 he invested therein became 
a loss, whereas, if defendant had complied with his 
part of said agreement as a condition precedent 
to the formation of the partnership, said milling 
business would have been a success, and plaintiff 
would not have been damaged. 

The record states that “the defendant moves to 
dismiss the action because he says that this is an 
action at law by one partner against his copartner, 
as appears upon the face of the pleadings. The 
court, being of opinion that the action cannot be 
maintained in this form, dismissed the action.” The 
plaintiff appealed. It has been more than a genera- 
tion since we abolished by constitutional provision 
(art. 4, sec. 1) “the distinctions between actions 
at law and suits in equity, and the forms of all such 
actions and suits,” and it is a recurrence to a pro- 
|cedure familiar only to the lawyers of a former 
generation to hold that an action “cannot be main- 
| tained in this form.” There are but two grounds 
| not known to dismiss at this stage, i. e., either that 
| the court has no jurisdiction or that the complaint 
does not state a cause of action. We give the de- 


fendant the benefit of translating the ground of his 
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motion into the latter objection, which is one “ of 


substance, and not of form,” that an action cannot | 


be maintained by one partner against another for a 
partial accounting, but he must either sue for a 
complete settlement and winding up of the partner- 
ship matters, or to recover a balance struck and 
agreed upon between them. Thus understood, this 
is a correct statement of the general rule (2 Lawson, 
Rights and Remedies, sec. 681, cited by defendant) ; 
but it has no application to this case, which comes 
within the exceptions stated in that section. This 
is not an action for a partial adjustment and state- 
ment of partnership dealings, but it is an action 
to recover damages because the defendant refused 
and failed to comply with his preliminary agree- 
ment and the terms upon which the partnership was 
to be formed; and, if said partnership was formed, 
then for damages because the defendant failed to 
do and perform what he agreed to do before it was 
formed. An action “may be maintained by one 
partner against another partner in the same firm 
upon the expressed promise made before the com- 
mencement of the partnership in respect to advances 
to be made to constitute the capital of the com- 
pany for the purpose of carrying on the partnership ” 
(Currier v. Webster, 45 N. H. 226; Hill v. Palmer, 
56 Wis. 123, 14 N. W. 20, 43 Am. Rep. 703; Smith 
v. Kemp, 92 Mich. 357, 52 N. W. 639; Bull v. Coe, 
77 Cal. 54, 18 Pac. 808, 11 Am. St. Rep. 235; Elli- 
son v. Chapman, 7 Blackf. [Ind.], 224; George on 
Partnership, pp. 320, 321). “A suit by a partner 
against his copartner upon a claim not founded 
on the plaintiff's interest in the partnership assets, 
but arising from a direct violation of the articles 
of agreement of copartnership, need not be delayed 
for the taking of an account of the partnership” 
(George, Partnership, p. 322, and numerous cases 
cited in note 68). The general rule that one partner 
cannot sue another, except to wind up the business 
or to recover a balance due by the settlement, with 
some of the exceptions to that rule, is stated in 
Newby v. Harrell (99 N. C. 149, 5 S. E. 284, 6 Am. 
St. Rep. 503). 
en 


Correspondence. 


Tue CHRISTIAN SCIENCE THEORY. 


To the Editor of THe AtpANy Law JouRNAL: 

S1rr.—In your November number you republished 
an editorial from the New York Law Journal upon 
the subject of the Meyer v. Knott case in the 
Supreme Court of Michigan (October, 1904, 100 
N. W. 907). The New York Law Journal kindly 
accorded space for a brief rejoinder to this article, 
and I will also ask you for a similar privilege. 

The editorial says: “ As we understand the Chris- 
tian Science theory, it negatives the existence of all 
evil, whether moral or physical, whether serious or 
trifling. This must involve the denial of the exist- 


ence of a facial blemish in like manner as a cancer. | 


Indeed, the general denial of the independent exist- 


ence of matter makes all reasoning from the Chris- 
tian Science premise abortive and ludicrous.” 

In reply to this statement it is but fair to say that, 
although Christian Science negatives moral and 
physical evils, so far as its teachings are correctly 
applied, it does not teach the non-existence of these 
evils in any unqualified sense of the term. Christian 
Science is deduced from the teachings of Scripture, 
and it shows that the healing of disease can still 
be accomplished by an understanding of the same 
scientific principle by which the Great Physician 
performed so many mighty works. 

Christian Science does not teach a mere theoreti- 
cal idealism, but, on the contrary, points to the 
practical efficacy of the teachings of Christ. Those 
who have been healed by Christian Science are so 
many living witnesses to the correctness of Mrs. 
Eddy’s deductions from the Gospel teaching. 

It is claimed, further, that “Christian Science 
goes counter to the general ‘results of human ex- 
perience, and, therefore, necessarily involves all 
manner of logical inconsistency.” It must not be 
forgotten in this twentieth century that all epoch- 
making discoveries of the past have had to meet 
a similar objection. Christian Scientists claim no 
exemption from their share of popular misunder- 
standing, but they seek to correct such whenever 
opportunity offers. , 

To say that “the courts should refuse to recog- 
nize the teachings of Christian Science as a defense 
to infractions of the criminal law, and should re- 
frain from granting affirmative relief in civil cases 
based upon interpretations of the principles of the 
system,” cannot be disputed. Christian Scientists 
have no desire to be defended against infractions 
of the criminal law, for they have no wish nor in- 
tention to disobey it. The founder of Christian 
Science (Mrs. Eddy) is most insistent upon the 
importance of observing law and order, and even 
advises her followers to make concessions to health 
board regulations, and to submit to vaccination 
whenever the law so requires. 

Christian Science teaches that God’s laws will 
some day be sufficiently understood and respected 
among men as to completely transform those of our 
existing legislative measures as are not constitu- 
tional with the Logos or Word. Until then, how- 
ever, Christian Scientists will continue to obey the 
human law and appeal for divine aid when meeting 
its occasional injustice. 

Yours truly, 


RIcHARD P. VERRALL, 
Publication Committee. 


a eae 


The owner of property is held, in Franklin v. 
Tracey ([Ky.] 63 L. R. A. 649), to be under no 


obligation to exercise care and diligence to discover 


latent defects for the benefit of intending lessees, so 
as to be liable for injuries to their property by reason 
of such defects after they have taken possession un- 
der the lease. 
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Bew Books and Rew Eadittonus. 


The Real Property Law of the State of New York 
(chapter 46 of the General Laws). By Robert 
Ludlow Fowler. Second edition, revised and 
enlarged by the Author. 
his & Co., 1904. 


After an interval of more than five years, the | 
second edition of this standard work has been | 
brought out. 
tion is no mere reprint, but virtually a new work. | 
The author has taken occasion, not only to correct 
the text, but to amplify it in every way that would | 
make it more useful. Thousands of new citations 
have been added, while a number of new topics, 
such as “ The Law of Waters,” “ Charge on Lands” 
and “ Covenants Running with the Land,” have been 
fully treated. The volume contains, in addition to 


the text of the existing statute of the State of New | 


York designated “The Real Property Law,” the 
entire text of the original statutes displaced by 


that law or consolidated in it, and all the reports'| 


and notes of the framers of all such laws. Ex- 
haustive historical and expository comments by the 


editor follow each section of “The Real Property | 


Law” and a full citation of all the judicial decisions 
bearing on the law is given in the foot-notes. The 


author’s design to furnish the profession a sys- | 
tematic treatise on the text of the Real Property | 


Statutes, showing the history and development of | 
those statutes, their connection with the old law 


and the substance of the leading adjudications on | 


their text has been admirably carried out, making 
the work probably the most valuable commentary 
on the Real Property Law of New York extant. 


A Treatise on American Advocacy. By Alexander 
H. Robbins, editor of the Central Law Journal, 
St. Louis: Central Law Journal Co., 1904. 


This work, of some 300 pages, is based upon the 
Standard English Treatise, entitled “Hints on Ad- 
vocacy,” 
by the. American editor being such as conforms 
peculiarly to American practice, thus making the 
work more valuable to the practitioner and student 
in this country than the English edition upon which 
it is founded. The editor states that while the best 


features of the English book have been retained, | 


more than half of the present volume is new mat- 
ter. After having culled out the best of Mr. 
Harris’ work, the American editor found that he 


had but a meager contribution to the subject of | 


American advocacy. He, therefore, proceeded to 


compose four entirely new chapters on themes which | 


had received no attention in Mr. Harris’ work. 
These are: Chapter I, Office Work and Prepara- 


tion for Trial; Chapter XIII, Briefs, Arguments and 
Methods of Speaking; Chapter XIV, Legal Ethics, 
and Chapter XV, Ethics, Compensation and Adver- 
tising. The work as thus reconstructed cannot fail 
to prove a valuable assistant. 





New York: Baker, Voor- | 


It is fair to say that the present edi- | 


by Richard Harris, the new matter added ! 





A Letter to the Sheriffs of Bristol, Edmund Burke. 
Edited, with an introduction and notes, by James 
Hugh Moffatt, Assistant Professor of English 
Literature in the Central High School, Philadel- 
phia. Philadelphia: Hinds, Noble & Eldredge, 
1904. 

The lack of any well-annotated edition of Burke’s 
famous letter has led to the preparation of this 
| volume, which aims to present in convenient form 
| the facts of Burke’s life, the text of the letter and 
| the: notes necessary to a full understanding of the 
| text. In the notes facts of special interest to stu- 
| dents at law have been pointed out. A regulation 
of the State Board of Law Examiners of Pennsyl- 
vania requires that all applicants for examination 
and registration as students at law must be able 
to pass a satisfactory examination upon the subject- 
| matter, style and structure of twelve English classics, 
among which is Burke’s Letter. The text is that 
of the first edition, corrected by comparison with 
the fourth edition, and the first edition of Burke's 
collected works. The little book is admirably suited 
to the purposes for which it is intended. 





A Group of Great Lawyers of Columbia County, 
New York. By Peyton F. Miller (with portraits). 
Privately Printed, 1904. 


The great lawyers of Columbia county, N. Y., in- 
cluded in this attractive little volume are Martin Van 
Buren, Samuel J. Tilden, Robert Livingston, Robert 


)R. Livingston (Judge), Peter Silvester, John Bay, 


Robert R. Livingston (Chancellor), Peter Van 
Schaack, Edward Livingston, Ambrose Spencer, 
| Jacob R. Van Rensselaer, Elisha Williams, Daniel 


| Cady, The Van Ness, John P. Van Ness, William P. 
| Van Ness, Cornelius P. Van Ness, William W. Van 
| Ness, Thomas P. Grosvenor, Joseph D. Monell, 
| James Vanderpoel, Aaron Vanderpoel, John C. 
Spencer, Ambrose L. Jordan, Benjamin F. Butler, 
John W. Edmonds, Henry Hogeboom, John Van 
Buren, Theodore Miller and Aaron J. Vanderpoel — 
truly an imposing list. The author in his brief and 
modest preface, states that the sketches were pre- 
pared partly for his own enjoyment, but chiefly to 
| arouse interest in and to preserve and proclaim, the 
history of some of the men who, by their intellectual 
gifts and achievements, have made Columbia county 
illustrious, and have helped to build the State and 
nation. In their preparation Mr. Miller has availed 
| himself of such books, letters and manuscripts as he 
| possessed and has found in the State libraries, the 
libraries of friends and elsewhere. He also ex- 
| presses gratitude to the descendants of some of the 
distinguished personages, sketches of whom appear 
|in this book, for assistance in furnishing facts and 
collecting portraits. The sketches are highly inter- 
esting, touching on the salient points in the careers 
of these great lawyers, and affording a good insight 
into their characters and achievements. The valu- 
able paper on the Anti-Rent War, prepared by the 
Hon. Theodore Miller, father of the author of this 
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book, after his retirement from the Court of Appeals | 
bench, and while he was totally blind, is also in- | 


cluded in this volume. The book is very attractively 
bound and printed, and is embellished with nearly a 
score of excellent portraits. Mr. Miller has done a 
real service in bringing together in such convenient 
and attractive form, these life sketches of Columbia’s 
distingushed jurists and lawyers, for their perusal 
cannot fail to be an incentive and an inspiration to 
the present and to the future generations. 


How to Attract and Hold an Audience. 
Esenwein, A. M., Lit. 
Noble & Eldredge, 1904. 


This is a popular treatise on the nature, prepara- 
tion and delivery of public discourse. It aims to be 
suggestive, not exhaustive; practical, not theoretical ; 
popular, not technical and while written primarily 


as well to the instructor, and particularly to the 
lawyer who has had no opportunity to take a course 
in public speaking. The expositions and explana- 
tions are plain and straightforward, assisting the 
speaker to find a way to the hearts of his audience. 
It is divided into four parts: Part I. The Theory of 
Spoken Discourses. Part II. Preparation of the 
Discourse. Part III. Preparation of the Speaker. 
Part IV. Delivery. In an appendix are given out- 
lines of orations, model orations for analysis and 
declarations and one hundred subjects for orations. 
There is also a copious index. 


The Man Who Pleases and The Woman 
Charms. By John A. Cone. New York: 
Noble & Eldredge, 1904. 


Who 
Hinds, 


This book is, to a large extent, a compilation, yet 
it is more than this. It is a collection that has to 
do with the graces of mind, manner and conversa- 
tion which make a man or a woman a social success. 
It is different from most books on the amenities, since 
it deals mainly with general principles. The author 
has put into form for practical service, matters 
tending the daily intercourse of mankind —the in- 
finite niceties of courtesy, the demands of dress, 
of tact, of graces of conversation, the general bear- 
ing of the man who would please and of the woman 
who would charm. It is not only readable, but is 
sure to fill a real want. 


The Sea Wolf. By Jack London. New York: The 
Macmillan Company, 1904. For sale in Albany by 
Clapp. 

Mr. London’s many admirers will no doubt wel- 
come this latest addition to his list of stirring novels. 
In some respects it is the most horrifying book that 
has been published in many a day, and yet it 
possesses a magnetic influence that compels the 
reader to devour, shudderingly, its every word. 
Humphrey Van Weyden, a literary man of inde- 
pendent fortune, is on a ferry steamer in San Fran- 
cisco bay, when it collides with another vessel during 


a dense fog and sinks, drowning most of its passen- 


By J. Berg. | .,. : : 
| sh k : 
i thee Sade: ieee! shipwrecked persons, one of whom is a dainty 


gers. Van Weyden, protected with a life preserver, 
drifts far at sea, and is picked up by the sealing 
schooner Ghost, bound for the coast of Japan. The 
captain, Wolf Larsen, a magnificent type mentally 
and physically, but utterly without conscience or 
morals, refuses to land Van Weyden and commands 
him to fill the vacant position of cabin boy. He 
proves himself a man of tremendous cruelty, putting 





|to blush the wildest pirate who ever sailed the 
| main, and the pages teem with profanity and reek 


with gore. While seal hunting near Japan, four 
American girl, are rescued and taken aboard the 
Ghost. Van Weyden plans with her to escape, and 
they take their departure in a small boat, drifting 


| aimlessly for five days and nights until they sight an 


|on a Robinson Crusoe existence. 
for the class room, it cannot fail to be of real value | 


uninhabited seal rookery, wherg they land and carry 
One can see for 
himself the possibilities in the situation. Written in 
the first person, it is a swift powerful narrative 
which thrills and quickens the breath. In swift 
movement and compelling interest, it has few equals 
in our literature. 


The Most Popular College Songs. New York: 
Hinds, Noble & Eldredge, 1904. 

As the title indicates, this is a selected list of 
songs of all the colleges —eastern and western. It 
includes all the old favorites that have been sung 
and whistled for generations past and will continue 
to be for generations to come. It is neatly and very 
legibly printed and bound in boards. Every music 
lover should have a copy on his piano, for nothing 
touches the heart like the old songs. 





The Royal Academy from Reynolds to Millais. 
Edited by Charles Holme, with articles by W. K. 
West, W. S. Sparrow and T. Martin Wood. 
Illustrated with six special full-page plates in 
photogravure, nine in colors, three in half tone 
and one in lithography; twenty-five portraits of 
Academicians and 110 other reproductions, many 
in full page; together with fifteen fac-simile 
letters and a chronological list of Associates and 
Members of the Royal Academy. Wrappers. 4to. 
834 x 11% inches. $2.00, net. 

The Royal Academy, in the most vitally interesting 
part of its existence, has been made the subject of 
the special supplement this season of the Interna- 
tional Studio, under the editorship of Charles Holme. 
Such works as have hitherto appeared on the sub- 
ject have been either inadequately illustrated or 
confined solely to letter-press. This supplement is 
noteworthy for the abundance and high quality of its 
illustration. Some hundred artists are represented 
in the full-page plates in photogravure, half tone and 
colors, and interspersed throughout are fac-similes 
of autograph letters from Academicians of note. Of 


| the origin and history of the Academy, W. K. West 


contributes an account, pointing out the peculiar 
situation of the British body among art bodies of the 
world, in its semi-official character, being a private 
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institution, as'the writer paradoxically put it, holding | features of the work from the standpoint of the 
a public position. The painters of the Academy, | professional reader. We heartily commend Mr. 
from 1768-1868, are described in an able article by | Patterson’s book to all who are seeking enlighten- 
W. S. Sparrow, who writes also of the sculptors, the | ment on constitutional questions. 

engravers and the architects in three subsequent 

papers. Among the painters Bainsborough is repre- | Cases Illustrating the Principles of the Law of 
sented in illustration by a photogravure reproduc- Torts, by Francis R. Y. Radcliffe and J. C. Miles. 
tion of the portrait of Mrs. Robinson, “ Perdita.” Oxford: At The Clarendon Press. London, New 
Turner’s water-color drawing, “On the Rhine,” is| York and Toronto: Henry Frowde. 

reproduced im colors, as are, among others, William | In this work the authors have sought to illustrate 
Hamilton’s “ Musidora,” Calcott’s “On the Sea| the principles underlying the main branches of the 
Coast,” James Ward’s “ Donkeys,” Landseer’s “Low | Law of Torts, by a selection from the original 
Life,” and Constable’s oil sketch, “Harvesting.” | authorities. With this object in view the head-notes 
T. Martin Wood contributes an interesting article, | of all the cases have been re-written so as to state 
“Notes on the Portrait of Some Leading Academi- | the principles established by each case rather than 
cians,” with which over twenty portraits are repro-/ the application of that principle to a particular state 
duced, including that of Turner by C. Turner —this | of facts. The ‘notes are mainly explanatory or sup- 
plate is also in colors—Sir Joshua Reynolds’ por-| plemental. Some of the subjects covered are, 
trait, by himself; Benjamin West, by Green; Barto-| assault, false imprisonment, malicious prosecution, 
lozzi, by P. Violet; John Hoppner by George Dance; | maintenance, defamation, slander, deceit, trespass to 
Turner from Dance’s lithograph; and Samuel! land, goods and conversion, negligence, nuisance, 
Cousins, by A. Long. Other plates of particular | tort and contract, damage caused by intervention of 
interest are the photogravures of “The Duchess | third party, breach of statutory duty, contribution 
of Devonshire,” from the mezzotint by Valentine | between joint tort feasors, tort and felony, survival 
Green after Sir Joshua Reynolds; the “ Vestal | of causes of action, torts of married women and 
Virgin,” by Angelica Kauffman; “Countess Gower | infants, master and servant, and torts committed 
and Daughter,” by Sir T. Lawrence, and the special | without the jurisdiction. The cases have been 
half-tone plates from William Ward’s “ Louise,” and | selected with rare discrimination, and the notes are 
James Zoffany’s portrait group, “ The Royal Acad- | ample and illuminating. 

emy of Arts.” A convenient apparatus for reference 

is afforded in the chronological list of associates and | A Selection of Cases Illustrative of the English Law 


members of the Academy. of Torts, by Courtney Stanhope Kenny, LL. D., of 
Lincoln’s Inn, Barrister-at-Law. Cambridge: 
The United States and the States Under the Con-| The University Press, 1904. 
stitution, by C. Stuart Patterson. Second edition. Wate dicate wink enetaneik Wikis dali: ‘Wein: at He 
With Notes, References and Additional Authori- | e : 


tian; toy Robert P. Reeder, of the Philedsiphia Bar of Messrs. Radcliffe and Miles. The need of it was 
Paitedel ics T. & J Ww Johnson & Co., 190 ‘| brought to the attention of the editor, who is a reader 

Oe pete ie : » 1994. | in English law in the University of Cambridge, by 
This is the second edition of a standard work on | 


bxrnah ¥ a | the great difficulty of digging out cases from the 
the Constitution than which there is probably none | yojuminous reports. The work has been done in a 
better. Its author has evidently given the subject, 


lV careful, discriminating and thorough manner by 
in all its phases, very careful study, and he under- | Mr. Kenny, giving a competent collection of suitable 
stands, as few do, the art of condensation, for the | cases, particularly valuable to the student. 


book is notable for quality rather than quantity. It | 


e . ° | ———_—>—_— 

is very appropriately dedicated to the Hon. Edward 

Patterson, justice of the Appellate Division of the | Literary Hotes. 
New York Supreme Court. Among the topics dis- | ae 


| 
cussed are, The Relations of the States and of the} The Macmillan Company announce for issue in the 
Territories to the United States and to Each Other, | near future volume 1 of “ Principles of Physiological 
Implied Powers, Taxation, Regulation of Com-| pgychology,” by Wilhelm Wundt, Professor of 
merce, Impairment of the Obligation of Contracts, | physiology in the University of Leipzig, translated 
Ex-post Facto Laws, Bills of Attainder, The Pro-| from the fifth German edition by Edward Bradford 


hibition of State Bills of Credit, State Compacts, The Titchener, Sage Professor of Psychology in Cornell 
Federal Supremacy, Fugitives from Justice, Reserved | University. 


Rights of the States, Judicial Powers, Rights of 
Person and Property, etc. Mr. Zangwill’s story, “The Serio-Comic Gover- 
It will thus be seen that some of the most im-| ness,” which appeared first in the collection styled 
portant questions arising under the Federal Con-| “The Grey Wig,” is reprinted in a book by itself, 
stitution are treated. The style is admirably clear, with the stage pictures from the production by Miss 
and the treatment of the various topics eminently | Cecilia Loftus. For next spring The Macmillan 
satisfactory. Mr. Reeder’s notes and references to | Company announce a new book by Mr. Zangwill, 
decided cases constitute one of the most valuable | “The Celibates Club.” 
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The pictures in McClure’s next year will be as 
beautiful and interesting as the co-operation of artist, 
author, editor and printer can make them. Not only 
will there be great art features like the La Farge 
and Woodberry articles, but also pictures in color 
every month. The most noted artists of our time 
wi!l contribute: A. Castaigne, A. B. Frost, Maxfield 
Parrish, Jessie Wilcox Smith, Blumenschien, Hathe- 
rell, Sterner,, Fogarty, Dumond, Reuterdahl, Lun- 
gren, F. W. Taylor, Keller, Hutt, Lowell, Schoon- 
over, Craig, Raven-Hill, Glackens, Steele, Harding, 
Birch, Arthurs, Gruger Shinn, Ashe, Cowles, Cory, 
Campbell and others. 


Prof. Hugo Miinsterberg, of the department of 


sociology in Harvard University, recently published | 
“ Die ! 


in Germany a book under the title of 
Amerikaner,” in which he undertook to explain the 
American people —their history, their customs and 
their political and social life. The book was so 
incisive in its conclusions and so clear in its ex- 
planation of the American people that it seemed a 
book valuable to the American people themselves. 
Under the title of “The Americans” it is to be 
brought out by McClure-Phillips about the middle of 
November. Mr. Miinsterberg is one of the keenest 
observing foreigners resident in America and humor 
has it that he is unofficially the German emperor’s 
adviser on things regarding the American people. 
His book is a concise history of America and the 
American people-—the influences that made and 
that are still moulding them, and the institutions, 
customs and manners that have grown up under 
these influences. 


Harland has practically completed his 
new novel; practically completed, because it is all 
finished except the title. The selection of a title is 
always very difficult for Mr. Harland. To find just 
the right thing requires a long search. “ The Car- 
dinal’s Snuff Box,” Mr. Harland’s first great suc- 
cess, was long a-naming. 


Henry 


It was written and in 


type and waiting to be published, before the title | 


was finally selected. In truth, what eventually gave 
the book its name played but little part in the orig- 
inal proofs of the story which Mr. Harland received 
from his publishers; and after the title was finally 
decided upon alterations and corrections throughout 
the whole book had to be made. 


Among the interesting chapters in Mr. Albert 
Bigelow Paine’s biography of the late Thomas Nast, 


the cartoonist, may be mentioned those on the Civil | 


War and Reconstruction periods, the great battle 
against the Tweed Ring, the fierce Greeley Campaign, 
the cry of “Caesarism” against Grant, the First 
Battle for Gold, the Tribune’s Cipher Disclosures, 
the Garfield-Conkling Feud, and the great Mug- 
wump Revolt of 1884. Nast’s life itself was a re- 
markable romance, and his connection with these 
unusual episodes was intimate and important — often 
dramatic in the extreme. The author also tells the 
story of Nast’s invention of various symbols — the 


Republican Elephant, the Democratic Donkey, the 
Tammany Tiger, for instance. Nast gave the ma- 
terial for this biography into Mr. Paine’s hands. 


“ Cabbages and Kings” is the title of a novel of 
Central American politics by O. Henry which 
McClure-Phillips brought out about the middle of 
November. O. Henry’s cleverly-told tales dealing 
with life in Central America, which has been appear- 
ing in the magazines, have been woven by him into 
a connected narrative. His characters range from an 
absconding bank president to a swarthy son of the 
soil, and the plot is cleverly developed through a 
series of ludicrous and amusing situations. 


Mrs. Roger A. Pryor’s “ Reminiscences of Peace 
and War,” has gone into its second large edition. A 
considerable body of books comprising reminiscences 
or diaries or records of the more social and personal 
side of the Civil War are in course of publication 
this year or next. Mrs. Pryor had the unique experi- 
ence of living within the Confederate camp during 
practically the whole of the war, and she writes with 
charm and without bitterness. 


Two recent volumes in the Macmillan series of 
Handbooks of American Government are “ The 
Government of Illinois,” by Evarts B. Greene and 
“The Government of Ohio,” by W. H. Siebert. 
These handbooks deal with the social development 
and present government of particular States in the 
American Union, and are clear, brief and eminently 
readable and useful. 


Volume V of Mr. James Ford Rhodes’ “ History 
of the United States from the Compromise of 
1850,” has just appeared with the Macmillan 
It begins with the story of Sherman’s 
March to the Sea, of the Capture of Savannah, of 
the Campaigns of Franklin and Nashville, of the 
efforts to secure peace, and of the final events of 
the war. Two of the chapters deal, respectively, with 
society at the North and society at the South 
through the Civil War, and the volume closes with 
the victory of the Republicans in the quarrel between 
them and President Johnson. 


imprint. 


There is not a page in the December number of 
the North American Review that is not of absorbing 
interest. Professor W. A. Dunning, of Columbia 
University, reviews with masterly ability “A Cen- 
tury of Politics.” W. D. Howells speculates on the 
question whether there has been an improvement in 
recent years in “English Feeling Towards Amer- 
icans.” William Garrott Brown points out what he 
believes to be “ The Immediate Peril of the Negro.” 
| Vernon Lee contributes a scathing and brilliant criti- 
cism of “Nietzsche and the ‘Will to Power.’” 
| Juan Sumulong presents “A Filipino View of the 
| Philippine Problem.” Lawrence Gilman tells of 
|“The New American Music.” Mark Sullivan dis- 
|cusses the “Present Status of Repudiated State 
| Bonds.” Lieutenant Carlyon Bellairs, of the Royal 
' Navy, suggests a method whereby, through a com- 
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pact of co-operation in certain contingencies, material 
reduction might be effected yearly in “ British and 
American Naval Expenditures.” Fiona Macleod 
concludes her eloquent study of “ The Irish Muse.” 
Writing under the pseudonym of “ Finlander,” a 
prominent Finnish patriot, an exile from his native 
land, gives a description of “ The Situation in Fin- 
land” under the new and lawless Russian rule. The 
Department of World-Politics contains communica- 
tions from London, Berlin, St. Petersburg and 
Washington. 


All three of the distinguished visitors to the United 
States this year are authors. His Grace the Arch- 
bishop of Canterbury is to publish his sermons and 
speeches delivered in America under the title of 
“The Christian Opportunity.” The Right Honorable 
James Bryce, M. P., wrote “The American Com- 
monwealth,” and also the standard work on “The 
Holy Roman Empire,” which is coming out next 
month in a revised and enlarged edition. Mr. John 
Morely is statesman, author, editor of the English 
Men of Letters series, and the biographer of Glad- 
stone. To: these may be added the Reverend Hugh 
Black, well known as the author of volumes on the 
fine art of living, whose new book is “ The Practice 
of Self-Culture.” All these volumes are published 
by The Macmillan Company. 


“The Story of Ferrara,” the latest issue in the 
Medieval Town Series, is the work of Miss Ella 
Noyes, and contains a number of pen drawings by 
Miss Dora Noyes. The sisters testify, from extended 
visits in this famous old Italian city, that its unsavory 
reputation on the score of health is no longer de- 
served; and the tow seems likely to revert to its 
former popularity among tourists. Drastic reforms 
have been made, and, like all places that have taken 
late to hygienic ways, Ferrara has done the work 
with great thoroughness. 


“A History of Columbia University, 1754-1904, 
Published in Commemoration of the One Hundred 
and Fiftieth Anniversary of the Founding of King’s 
College,” has just been issued by The Columbia Uni- 
versity Press through The Macmillan Company. | 
Several professors have contributed different por- | 
tions of the story. Dean Van Amringe has under- | 
taken the story of the college itself. Professor Mon- 
roe Smith reviews the history of the university and 
the non-professional graduate schools have each its 
historian. There are about fifty illustrations, chiefly 
portraits. 


The first volume of the new edition of Sir George 
Grove’s “ Dictionary of Music and Musicians,” pub- | 
lished by The Macmillan Company, concludes with | 
the letter E. It is expected that the work will be | 
completed in five volumes. During the twenty-five | 
years that. have elapsed since the first volume ap- | 
peared of the original Dictionary, great developments | 
have occurred in the musical world, and in order | 
that this unique work should be brought thoroughly | 
up-to-date, and so be representative of the knowledge | 


| 





————— ————EE 


of the present day, it has been found necessary to 
include in the new edition many hundreds of new 
names and subjects. All articles from the old edi- 
tion which are retained in the new issue have been 
thoroughly revised. 


Sir John Macdonnell’s notable article on “The 
Rights and Duties of Neutrals,” suggested by Presi- 
dent Roosevelt’s proposed conference, is reprinted 
from The Contemporary Review in The Living 
Age for December third. Another article of special 
timeliness, The Edinburgh Review’s discussion of 
“The Politicial Situation in England,” will be found 
in The Living Age for December tenth. 


The December “Arena” is a superb number, 
strong, varied and interesting, with several art fea- 
tures which will be a delight to the readers. It 
appears in a new and striking cover, and contains 
four full-page illustrations, giving the portraits of 
Secretary Tregear, Joaquin Miller, Prof. Edwin 
Maxey and B. O. Flower. There is also a full-page 
original drawing by Dan -Beard, some _ half-tone 
pictures of Joaquin Miller, and a number of repro- 
ductions of the best current cartoons. Perhaps the 
papers that will attract the most attention are “ How 
New Zealand is Solving the Problem of Popular 
Government,” by the Hon. Edward Tregear, Secre- 
tary of Labor for New Zealand. This is the opening 
paper in “ The Arena’s” series of international con- 
tributions on progressive democratic movements in 
foreign lands by eminent statesmen, economics and 
educators. “Inhuman Treatment of Prisoners in 
Massachusetts,” by Dr. G. W. Galvin, physician-in- 
chief of the Boston Emergency Hospital, is a 
startling arraignment supported by numerous affi- 
davits by former officials and prisoners. “The 
Psychology of the Lynching Mob,” by Dean Rich- 
mond Babbitt, LL. D., is a profoundly interesting 
and valuable paper, and “A Public Servant Dis- 
charged,” a detailed description of what we believe 
to be the first instance of the exercise of the Im- 
perative Mandate or Popular Recall in America, is 
a contribution of special interest. Another paper 
that will call forth much discussion is a strong plea 
for the union between the Free Masons and the 
Knights of Columbus, written by M. F. O’Donoghue 
and L. J. Young, Withee. “Christ and the World 


To-Day” is a thoughtful, religious contribution by 
Prof. Leon C. Prince of Dickinson College. “ The 
Immigration Bugbear,’ by Ernest Crosby. “The 


Strategical History of the Russo-Japanese War to 
Date,” by Professor Edwin Maxey, and “The 
Assertiveness of Self,” by Dr. Chas. C. Abbott, are 
also papers of more than ordinary interest. The 
general readers will be interested in Mr. Flower’s 
life of Joaquin Miller which is illustrated and is 
probably the most complete sketch of the “ Poet of 
the Sierras” that has ever appeared, while Dr. Her- 
man E. Kittredge’s exceptionally beautiful prose 
poem entitled “The Seasons” will delight alike 
lovers of nature and those who enjoy the beautiful 
in literature. One of the strong and interesting 
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features of this issue is the opening chapter of 
Joaquin Miller’s serial story, “ The Building of the 
City Beautiful.” It is a romance in which the love 
element is very strong, though subordinated to high 
ethical ideals, and a prose poem which is deeply 
religious in the broadest and best sense of the term. 
The story interest is strong throughout, and as| 
literature it is superior to most of the social visions, 


In a group of four character sketches of men of 
the month, contributed to the December Review of 
Reviews, President Nicholas Murray Butler, of 
Columbia University, writes on Chief Engineer 
Parsons, of the New York Rapid Transit Commis- 
sion, to whose energy and constructive ability the 
people of New York owe their subway; Mr. Fred- 
erick M. Crunden, of the St. Louis Public Library, 
contributes an interesting study of President David 
R. Francis, of the Louisiana Purchase Exposition, 
who is just about to sail on a tour around the world; 
Mr. Louis A. Coolidge, of the Republican National 
Committee, pays a tribute to his chief, Chairman 
George B. Cortelyou, while the interesting story of 
William L. Douglas, the Democratic governor-elect 
of Massachusetts, is told by H. L. Wood. 


Strikingly appropriate to the election season is the 
novelette in the Christmas number of Lippincott’s 
Magazine. Its author is Alden March, one of the 
editors of the Philadelphia Press, and its title is | 
“A Darling Traitor.” In it there is a deft com- 
mingling of love and politics and a deep sub-stratum 
of real humor. The scene at dinner between a priest 
and a crooked politician is intensely dramatic, while 
the character wrok — from freckle-faced, devil-may- 
care Joe, the office boy, to the irresistible Edith 
North —is undeniably strong. It is predicted that 
“A Darling Traitor” will appear on the stage before 
long. 


McClure’s Magazine for December fairly radiates 
the spirit of Christmas. There is good cheer, pleas- 
ant entertainment, the beauty and joy of life shining 
out of its pages; and underlying all this there is 
compelling seriousness and importance. The maga- 
zine seems to grow constantly richer, more varied, 
more brilliant, more authoritative—all qualities 
well reflected in this number. That rare combination 
of illuminating serious article and absorbing story is 
effected by Ray Stannard Baker in his story of the 
Garment-Workers Strike, “ The Rise of the Tailors.” 
Mr. Baker discusses the whole question of the “ open 
shop,” the very crux of the labor problem, with dis- 
criminating analysis, while he recites the dramatic 
narrative of “democracy on its way up” in New 
York’s East Side. What will be a revelation of | 
tremendous significance to most readers are the hard | 
facts, sustained by incontrovertible figures and com- 
ment, found in an article on “The Increase of Law- 
lessness in the United States,” by S. S. McClure. 
Mr. McClure sees the worst, but hopes for the best. 
In the midst of depressing conditions of misgovern- | 
ment, corruption and lawlessness, he finds at work | 


“the pioneers of a new righteousness which shall 
become a new passion —the love of country,” when 
we shall have obedience to the law because it is the 
law. His statement of the case is powerful and 
convincing. 


The position of distinction held by McClure’s in 
story as well as article is well sustained by the fiction 
of the number. James Hopper leads with “A Jumble 
in Divinities,” which for charm of style and quality 
of sentiment can hardly be excelled as a Christmas 
story. There are more stories that appeal to our 
primal sense of what is beautiful and tender, to our 
better instincts and tastes, with a moving force. 


The December (Christmas) number of “ The Cos- 
mopolitan’”” comes to us in a beautiful and appro- 
priate cover which is but the index of an especially 
attractive contents. Besides five complete and one 
we turn to one illustrated article 
after another to note that each discusses a matter of 
real timely and vital importance to both the men 
and women of America. The contents include “ The 


continued story, 


Present Upneaval in France,’ by David Graham 
Phillips; “ The Passing of the Home in Great 
American Cities,” by Charlotte Perkins Gilman; 


“The Chase of the Wild Red Deer on Exmoor 
Forest,” by Cliftord Cordley; “ The Passing of the 
Steam Age,” by Lewis Nixon; “ Some Churches and 
Their Problems,” by A Minister’s Wife; “The 
Theatrical Syndicate,” condemned and defended re- 
spectively by David Belasco and Mare Klaw; “ Racial 
Types of Beauty,” by Gertrude Lynch; “ Canning and 
Preserving,” by Frederic Williams. The fiction is 
contributed by Eliza Calvert Hall, A. M. Wilkinson 
—co-author of “The Lightning Conductor” — 
Herbert Shipman, Homer Bassford, Jeanne Olive- 
Loizeaux and John Brisben Walker. James Whit- 
comb Riley has a two-page Christmas poem. The 
whole number is superbly illustrated. 


One striking feature of the table of contents of the 
December “ Twentieth Century Home” is the num- 
ber of people of high authority in various spheres of 
work who write on their special subjects for the 
magazine. This month we note Havelock Ellis, 
“Spanish Dancing:” Garrett P. Serviss, “The 
Fairyland of Science;” Harry Thurston Peck, “ For 
the Woman Who Reads;” Dr. Watson L. Savage, 


| “ Home Exercise for Growing Children; ” Dr. James 


H. Canfield, Librarian of Columbia University, “ The 
World’s Fve Hundred Best Books;” Mrs. N. M. 
Slater, “Studies in Home Dressmaking;” Rafford 
Pyke, “ Women as Economists.” 


ee 


The mere occasional passage of pedestrians along 
an inclosed railroad track with the knowledge of 
the railroad company is held, in Craddock v. Louis- 
ville & N. R. Co. ({Ky.] 63 L. R. A. 657), not to 
be sufficient to convert a trespasser into a licensee, 
or to change the degree of care due him by the 
railroad company. 
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Legal Hotes, 


The right to recover damages for mental suffer- 
ing fdr failure to deliver telegram, although not 
accompanied by physical suffering or injury, is 
sustained in Barnes v. Western Union Tel. 
([Nev.], 65 L. R. A. 666). 


An assignment of wages to be earned in the 
future under an existing contract is held, in Mallin 
v. Wenham ([Ill.], 65 L. R. A. 602), to be valid, and 
the fact that the term of employment is not of 
definite duration is held to be immaterial. 


A condition in a deed of a small parcel of land 
that no grain shall ever be handled on the land 
granted, which contains no facilities for handling 
grain at the time of the grant, is held, in Wakefield 
v. Van Tassell ([Ill.], 65 L. R. A. 511), not to be 
unreasonable or contrary to public policy. 


A municipal corporation is held, in Canton v. 
Canton Cotton Warehouse Co. ([Miss.], 65 L. R. A. 
561), to have no such title to the fee of its streets 
as entitles it to claim compensation from a railroad 
company, which, by virtue of a legislative franchise, 
occupies a portion of a street for a crossing. 


The business of pretending to heal absent patients 
by supernatural powers without medicine or sur- 
gery is held, in Weltmer v. Bishop ([Mo.], 65 L. 
R. A. 584), to be fraudulent, and not protected 
by the law against libel, although many persons 
claimed to have been benefited by the treatment. 


The right of one who, while in the employ of 
another, finds upon the latter’s premises money evi- 
dently hidden and forgotten by an unknown owner, 
to maintain an action of trover against his employer, 
where the latter takes the money out of his posses- 
sion and refuses to restore it, is sustained in Daniel- 
son v. Roberts ({Ore.], 65 L. R. A. 526). 


A contract by one named as executrix in a will, 
that, in consideration of the withdrawal of opposi- 
ticn to its probate, she will distribute money which 
comes into her hands as executrix as fast as a cer- 
tain sum shall accumulate, is held, in Painter v. 


Kaiser ([Nev.], 65 L. R. A. 672), to be enforceable | 


against the promisor in her individual capacity. 


Persons sued for the search of a citizen’s house | 


without a warrant are held, in McClurg v. Brenton 


([lowa], 65 L. R. A. 519), to be entitled to prove | 
the presence of bloodhounds in the searching party, | 


and the use made of them, as bearing upon the 


question of malice; but the right to introduce evi- | 
dence as to the breeding and training of the hounds | 


is held to be inadmissible. 


A merchant who ships goods to his broker with- 


Co. | 





pose of the property, is held, in Commercial Bank 
|v. J. K. Armsby Co. ([Ga.], 65 L. R. A. 443), not 
| te be able, in an action of trover, to recover the 
| goods from a bank which has, in good faith, and 
Igy cere notice of the owner’s title, taken the bill 
| of lading as security for a loan of money to the 





_ broker on his individual account, and converted the 
| property upon default in payment of its debt. 


| A competent person who undertakes to construct 
| the brick work on a building with his own employes 
| and according to his own discretion is held, in Rich- 
| mond v. Sitterding ([Va.], 65 L. R. A. 445), to be, 
|as to such work, an independent contractor, for 
whose negligence the owner of the building is not 
responsible. 


A patent on a bogus-coin detector for use on 
self-operating vending machines is held, in Fuller 
v. Berger ((C. C. A. 7th C.], 65 L. R. A. 381), not 
to be void for want of utility in the device because 
it has been used only in connection with gambling 
appliances, where it is equally capable of use on 
machines used for legitimate purposes. 


The section of the Code of Civil Procedure which 
makes it mandatory upon the courts to set libel, 
slander and other preferred causes down for an 
immediate trial on a certain day has been declared 
unconstitutional by a decision handed down by the 
Appellate Division of the New York Supreme 
Court. 


The last meeting of the Chicago Bar Association 
was made interesting by the introduction of a reso- 
lution criticising the recent appointment as a master 
in chancery of the United States Court of a young 
man of less than two years’ experience at the bar. 

In connection with the discussion of this resolu- 
tion, criticism was expressed at the appointment of 
the clerk of the United States Circuit Court as one 
of the receivers of the Union Traction Company. 
Both incidents were evidence of a healthy spirit in 
the association. 

But public criticism might have gone further, even 
though ultimately it might fare worse. Silent criti- 
cism, however, has not been lacking of the extra- 
ordinary active interest of the strenuous judge who 
|appointed this receiver in affairs of the Union 
Traction Company. No attorney for the stock- 
holders or the company seems more active in the 
conduct of the receivership. The latest surprise in 
this connection, if newspaper reports are to be 
| credited, was the trip of the judge to New York to 
confer with various capitalists, with a view to affect- 
ing a consolidation of the different interests in- 
| volved. There has been nothing just like this since 

Mohammed went to the mountain. Such efforts 
|are certainly to be regarded as extra judicial, and 





out conveying title to him, but purely for the | why a United States judge should take money out 
purpose of distribution to others, and sends to him| of his own meager salary for car fare and hotel 
a bill of lading indorsed in blank for the goods, | bills, even to promote a public utility corporation, 
the possession of which, by the general custom of) is hard to understand. It must be pro bono pub- 


trade, is regarded as evidence of the right to dis- | lico— Law Register (Chicago). 
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